BEFORE THE BOARD OF ENVIRONMENTAL QUALITY

STATE OF IDAHO
IN THE MATTER OF SECTION 401 WATER )
QUALITY CERTIFICATION, WETLAND FILL AND ) .
BOAT DOCKS ALONG LAKE CASCADE, y Docket No. 0102-07-04
REFERENCE NO. 052100024 ) ‘

] ) FINAL ORDER ON PETITION FOR
NEIGHBORS FOR A HEALTHY GOLD FORK, ; REVIEW OF PRELIMINARY ORDER
Petitioners, )

)
v )
)
IDAHO DEPARTMENT OF ENVIRONMENTAL 3
QUALITY, )
Respondent, )
)
WILDWOOD DEVELOPMENT, LLC, g

Intervenor.

A Petition for Review of the Presiding Officer’s Findings of Fact, Conclusions of Law, and
Preliminary Order issued on July 3, 2008, having been filed by Neighbors for a Healthy Gold Fork
pursuant to Idaho Code § 67-5245 and IDAPA 58.01.23.730, and granted by the Idaho Board of
Environmental Quality (“Board”); and

All parties having been afforded an opportunity to present written and oral argument to the Board
on November 13, 2008;

IT IS HEREBY ORDERED THAT the Presiding Officer’s Findings of Facts, Conclusions of
Law, and Preliminary Order are affirmed and adopted in full as the final decision and order of the Board
and is attached and incorporated herein by reference.

This is a final order of the Board. Pursuant to Idaho Code §§ 67-5270 and 67-5272, any party
aggrieved by this final order or orders previously issued in this case may appeal this final order and all
previously issued orders in this case to district court by filing a petition in the district court of the county
in which (i) a hearing was held; (ii) the final agency action was taken; (iii) the party seeking review of the

order resides, or operates its principal place of business in Idaho; or (iv) the real property or personal
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property that was the subject of the agency action is located.

An appeal must be filed within twenty-eight (28) days of the service date of this final order. See
Idaho Code § 67-5273 and IDAPA 58.01.23.791.02. The filing of an appeal to district court does not
itself stay the effectiveness or enforcement of the order under appeal.

DATED THIS 23 " day of Wi veinke, 2008,

Nick Purdy

Kermit V. Kiebert

Dr. Joan Cloonan

Donald J. Chisholm

Dr. J. Randy MacMillan

Carolyn S. Mascarefias
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property that was the subject of the agency aclion is located.

An appeal must be filed within twenty-eight (28) days of the sarvice date of this final arder. See
Idaho Code § 67-5273 and IDAPA 58.01.23.791.02. The filing of an appeal to district court does not

itselt stay the eftectiveness or entorcement ot the order under appeal.

DATED THIS - dayof /N . _ . 2008
IDAHO BOARD OF ENVIRONMENTAL QUALITY

Craig D. Hurlen
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Nick Purdy

Kennil V. Kigbert

Dr. Joan Cloonan

Donzld 1. Chishobn

Dr. J. Randy MacMillan

Cerolyn 8. Mascarcbas
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property that was the subject of the agency action is located.
An appeal must be filed within twenty-eight (28) days of the service date of this final order. See
Idaho Code § 67-5273 and IDAPA 58.01.23.751.02. The filing of an appeal to district court does not

itself stay the effectiveness or enforcement of the order under appeal.

DATED THIS 22 day of N v .\ .\" ,2008.
[DAHO BOARD OF ENVIRONMENTAL QUALITY

Craig D. Harlen

~
Nick Purdy

Kermit V. Kiebert

Dr. Joan Cloonan

Donald J. Chisholm

Dr. J. Randy MacMillan

Carolyn S, Mascarefias
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property that was the subject of the agency action is located.,

An appeal must be filed within twenty-eight (28) days of the service date of this final order. See
Idaho Code § 67-5273 and IDAPA 58.01.23.791.02. The filing of an appeal to district court does not
itself stay the effectiveness or enforcement of the order under appeal.

DATED THIS, "~ dayof No. . 2008,
IDAHO BOARD OF ENVIRONMENTAL QUALITY

Craig D. Harlen

Nick Purdy

Kermit V. Kiebert

Dr. Joan Cloonan

Donald 1. Chisholm

W M

Dr/J. Randy MacMillah.
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property that was the subject ofthe agency action 18 located.

An appeal must be filed within twenty-eight (28) days of the service date of this final order. See
Idaho Code § 67-5273 and IDAPA 58.01.23.791.02. The filing of an appeal to district court does not
itself stay the effectiveness or enforcement of the order under appeal.

DATED THIS 225 %day of Newember 2008,
IDAHO BOARD OF ENVIRONMENTAL QUALITY

Craig D. Harlen

Nick Purdy

Kermit V. Kiebert

Dr. Joan Cloonan

Donald J. Chisholm

Dr. J. Randy MacMillan

Carolyn S. %ascarcﬂas
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BEFORE THE BOARD OF ENVIRONMENTAL QUALITY
STATE OF IDAHO

IN THE MATTER OF SECTION 401 )

WATER QUALITY CE™ [ 1CATION, ) Docket No. 0102-07-04
"ETY ND FILL ANL EQO.' [ DOCKS

ALONG LAKE CASCADE,

REFERENCE NO. 052100024

Fi DINGS OF FACT, CONCLUSIONS
OF LAW, AND PRELIMINARY ORDER

NEIGHBORS FOR A HEALTHY GOLD

FORK

Petitioners,

' r

VS. ' l r
IDAHO DEPAR'Y AENT OF
. IRCNMENTAL C,UALIT 7

Do e 0.
Respondent. FOCE

WILDWOOD DEVELOPMENT, LLC,

Intervenor
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proj- ~t is pro, >sed by the Intervenor Wildwood Development LL.C ("Wildwood"). In order to
la 1>y opment, Wildwood had to get a permit from the Army Cor,s f Engineer..
pursuant to section 04 of the I n Water Act ("CWA"). Section 401 of the CWA authorizes
>ow vof I 7 )to ssue 2. rality ced w cation related o the 404 permit. The respondent,
Idaho Department of Environmental Quality ("DEQ"), is the ag¢: y in the State of Idaho
responsible for section 401 certifications. DEQ provided a 401 - zrtification regarding the Gold
Fork = -oject. Neighbors filed this contested case to challenge the 401 certification. Neighbors'
« etic ¢« v 2« DEQ 1n the Petition are:
(a) DEQ did not adequately consider water quality standard violations reasonably
expected to arise from sources of pollution associated with the Gold Fork project.
(Petition page 5, paragraph 180);
(b) The construction and use of the docks built as part of the Gold Fork project, and the
operation of boats by residents in the Gold Fork project, will have adverse water quality
‘n cts that DEQ did not: dress in the certification. (Petition page 11, paragraph 40);
(¢c) The storm water Best Management Practices ("BMPs") proposed for the Gold Fork
p «_vct are not feasible or adequately designed and will not ensure water quality impacts
-~ _ n the development and the docks will meet state Water Quality Standards and be

coht T o Co L0 7 Do titica g 11 L o R 4,

T1  clief Neighbors seek in the Petition includes an Order from the Board of
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(b) The certification by DEQ exceeded the agency's authority and authority under rules

adopted by t : _oarc.

(¢) The certification by DEQ was made upon unlawful procedure and irregularities;

"+ The tu.aa by DEQ # arbit ~ « cio , ran n = of discretion;

~) The ~ _tific. :ion by DEQ was affected by other errors of law;

() The - rtif ation by DEQ was not supported by substantial - videnc_ on the record as

a whole;

(g) The certification by DEQ prejudiced substantial rights of Neighbors.

DEQ filed a Response to the Petition on May 31, 2007. Wildwood was granted leave to
intervene. Pre-hearing discovery was allowed. The Hearing on the Contested Case was held
before the undersigned Hearing Officer in Boise on February 13 through February 15, 2008, at
which time testimony and documentary evidence was introduced by the parties. Written Closing
Arguments were filed April 4, 2008. The parties were also given an opportunity to file proposed
findings of fact and conclusions of law.

Wildwood has objected to Neighbors’ claims to be an unincorporated association of
I.-.-*yo.a rs.ath . ity of Wilc ~d0d’s development pr. “:ct, fo ned pur: - *nt to Chapter
7, Title 53, Idaho Code, The Uniform Unincorporated Non-Profit Association Act. Further, that
the only evidence of the existence of the Association is the unsupported testimony of Phil Ald: -
that the Assc i ion o 1sts.

VT 0 T ke e *er Tgun o _h shasfailed t«+ | oduce any othe. > dence 1
supcort _€ ‘s jaim th-n 1associau n in fact exists, such as information regarding its
r .ob - hip, ‘raac. oy .ar- der. onmai.ga lop-. t 2. ulo steed purpor o o
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responsible officers h ad been elected pursuant to the governing documents whose powers, duties
and identities could be ascertained. Further, that Neighbors failed to prove that it had filed a
certificate of assumed business name in accordance with the requirements of Chapter 5, Title 53,

Idaho Code.

II. STANDARD OF REVIEW

Pursuant to the Rules of Administrative Procedure before the DEQ Board ("DEQ Board
Rules"), IDAPA 58.01.23.102, Neighbors, as the Petitioner, had the burden of proving by a
preponderance of the evidence the allegations in the Petition. In a contested case, the Board or a
Hearing Officer conducts a de novo review of the challenged action or inaction of DEQ. See
Amended Final Order on Petition for Review of and Exceptions to Preliminary Order, In RE:
IDEQ Report-The Upper Snake Rock TMDL Modification (June 11.2007). DEQ's experience,
technical competence, and specialized knowledge may be utilized by the Board or a Hearing
Officer in the evaluation of evidence presented at a contested case hearing. Idaho Code § 67-

5251(5); DEQ Board Rules, IDAPA 58.01.23.600.

III. APPLICABLE LEGAL PRINCIPLES

«~ _ 10 1, ater Act Provisions

The Federal Water Pollution Control Act, commonly known as the CWA, 33 U.S.C. §
1251 et seq., is a comp. .. “nsive ~." “ ~ quality statv *> de.  1ed to "resto.. 2 d main - ‘n the
¢/ eal, physical, and biological integrity of the Nation': = rs."33U . . 12 .1(a);1 Ju
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Environmental Protection Agency ("EPA") and state environmental protection agencies. EPA
must establish technol. - y-based standards for discharges from point sc .. ~=' to waters of the
United States. These “»:] ology-based limits are imposed through National Pollution Discharge
Elim att n> em "PDE.." :rmits. 33U 7~ « " 1311, 1314, 1.} PDES  .nits are
issued by the EPA, unless states have been authorized by the EPA to issue the permits. Idaho

t snott-earauthorizm . - given primacy for th . . IPDES { mit program by EPA. T} «.ore,

EPA i1esthe NPD=:  -rmits frr Idaho.

In addition to NPDES permits, the CWA requires a permit for the discharge of any
dredged or fill material into navigable waters, CWA section 404, 33 U.S.C. § 1344. These
permits are issued by the U.S. Army Corps of Engineers, and are often referred to as 404

s : QR

While EPA is required to set technology-based limits, the states are required to adopt
Water Quality Standards. Water Quality Standards ("WQS") consist of designated uses of state

waters, water quality criteria to protect those uses, and an antidegradation statement. 33 U.S.C. §

'* - 0CF. 17 - " 1 tb -bmittedto 1dapproved by EPA before they are
-ffective for CWA . ., < . Inadditiontot- ~hnology t -=d limits, NPDES permits and 404
[ rmitsmustn .0 m- .. r.ngent limits necessary > m- >t ¢ ‘ate WQS.

States are also obligated to identify waters that fail to meet WQS, despite the application

1 e © g " ba C 1310ay Th I rated, 1s reftaad to 15 the
3620 ot o lityliwxd: . tslit. Fortl v—ters onthe 303(d) list, st: sc¢ b
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required to establish total maximum daily loads ("TMDLs"). TMDLs are plans that establish <~
maximum amount of pollutants that can go into a water body from r .ir t and nonpoint sou «

and “ill meet st~= V" 3. 337,77 £ 1313(d) D).

TMDLs are not self-enforcing. Once developed by states, they must be submitted to and
approved by the EPA. 33 U.S.C. § 1313(d)(2). Once approved by the EPA, the TMDLs become
a part of the state's water quality management plan. 33 U.S.C. §§ 1313 (d)(2) and 1313(e) ») .0

C..R " 130.7(d 2).

Section 401 of the CWA provides another authority for states to protect water quality.
This section provides that any applicant for a federal license «: permit to conduct any activity
that may result in any discharge into navigable waters must obtain a certification from the state
in which the discharge originates that the discharge will comply with aj 1"cable provi: ¢ = . cfth>
CWA and state WQS. Under section 401, a 401 certification, or a waiver >f the right to .ertify,
must be obtained by the applicant for a NPDES permit under section 402 and a dredge and fill
permit under section 404. If the state denies certification, the permit can not be issued by the

federal agency.

In Idaho, DEQ is responsible for implementing the above-described provisions of the
CWA. DEQ . responsible for © e »p 1 Watc. Duality Standards, tir "L 303(d) list,
developing TMDLs and providing certifications under section 401 of the CWA. Idaho Code §§

Tl 0erry (b oy ve a0 v 17 5 Code § 39-105.
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. St: larc for Certification

Section 401 does not require states certify with absolute certainty that the discharge
authorized by a federal 2rmit or license will comply with state WQS. Instead, states need only
provide a "reasonable assurance” that the discharge meets applicable State WQS. 40 CFR §
121.2(3); Port of Seattle v. Pollution Control Hearings Board, 90 P.3d. 659 (WA 2004); Miner's
Advocacy Council, Inc. v. Alaska Department of Environmental Conservation, 778 P.2d 1126
(1989); Bangor Hydro- '~ .ric Company vs. Board of Environmental Protection, 595 A.2d 438

at 443 (Maine 1991).

The reasonable assurance standard was explained by the Washington Supreme Court in

Port of Seattle v. Pollution Control Hearings Board (PCHB), supra, as follows:

The PCHB has stated that "'reasonable assurance' means
--mething is ~2:_onably certain to occur. Something more
than a probability; mere speculation is not sufficient.”
(citation omitted) Clearly, the 'reasonable assurance' standard
does not require absolute certainty. The inherent predictive
nature of a § 401 certification must address future events and
the likelihood that those events will result in violations of
ater quali’y, — dards.

90 P.3d at 676.

Relying upon the reasonable assurance standard, courts have upheld an agency's use of
mo _se 1Is. - stosup _ /01 rtifi ic - om0 1w mraed > ertainty
regarding the results of the modeling or studies. Pc. t of Seattle v. Pollution Control Hearings
voard saptr R i U T v Yo nCoroa.cep . o f Ervnc koand

IR ource 1 3 1LC.pp2: €% “EZ1.7% ().
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C. V ZerQualityt dz ' jplicable to Lake Cascade

State WQS include designation of uses for water bodies and criteria to protect those uses.
The Idaho WQS prov.de that the uses d¢ * rnated for Cascade Reservoir are domestic water
supply, agricultural water supply, cold water aquatic life, salmonid spawning and primary
contact recreation. IDAPA 58.01.02.140.17. The numeric criteria applicable to these uses are
set forth in IDAPA 58.01.02.250, 251 and 252. These sections set forth numeric levels for
constituents such as dissolved oxygen (generally 6 mg/L) and temperature (generally 22 degree

C for the protection of cold water aquatic life).

In addition, the narrative criteria set forth in IDAPA 58.01.02.200 are applicable. Of
particular importance for this contested case, section 200.06 provides that "Surface waters of the
state shall be free from excess nutrients that can cause visible slime growths or other nuisance
aquatic growths impairing designated beneficial uses.” In addition, section 200.08 provides that
"Sediment shall not exceed quantities specified in section 250 and 252, or, in the absence of

specific sediment criteria, quantities which impair designated beneficial uses."

The WQS prohibit discharges of pollutants from a single source or in combination with
pollutants discharged from other sources that violate the . pplicable ¢ .teria noted above in

sections 250 through 252, 0. . tinjure dsting . designa *duw: = IDAP:. " 21.°7 "),

D. WQS Allow New Disch: ges to Lake C ade  Consistt - "1 the L:
Cascade TMDL

DEQ has d¢ . inined that Lz - Cascr- is a water »Hdy that fails to meet the above-
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Watershed Management Plans. The TMDL has been approved by EPA. In accordance with
DEQ po'i~7, DEQ ha: ~lsc ;. :pared Implementation Plans for the TMDL that outline the

1> .o DET 0 -t il betr - nto meet the targets set by the TMDL.

TMDLs are not themselves enforceable. As the Idaho Legislature has indicated, a TMDL
is not arule, but in: t 1 1 . plan without the force and effect of law. Idaho Code § 39-3602(27)
(definition of TMDL); 39-361 1(2) (TMDLs are not rules). Federal courts have also repeatedly
__"Athat TMDL s _:n . -lf-executing or enforcing. City of Arcadiav. EPA, . .C F..app.2d
1142, 1144 (N.D. Calif. 2003) ("TMDLs established under Section 303(d)(I) of the CWA
function primarily as planning devices and are not self-executing"); Pronsolino v. Nustri, 291
F.3d 1123, 1129 (9th Cir. 2002) ("TMDLs are primarily informational tools that allow the states
to proceed ©~ m 3 i entification of water requiring additional planning to the required plans");
Idaho Sportsmen's Coalition v. Browner, 95 1 F.Supp. 962,966 (W.D. Wash. 1996) ("TMDL
development in itself does not reduce pollution... TMDLs inform the design and implementation
of pollution control measures"). Thus, the Cascade Reservoir TMDL is not itself enforceable
anddc . “’.elfc .te a standard that must be met by groups that discharge pollutants to the

rE€Servoir.

Whilet - “asce "« Reservoir TMDL itself is not enforceable, section 401 of the CWA
p. vides DEC* .7* am_ hanism to « pply the TMDL. The st: « WQS tsection IDAPA
010205004 p | A-5thatc .o .. TMDI. is completed, any ne disck: _>: will be allowed
i Ta T ed . DL. 1 e ) .~ ion401 -~ de wp
hether n/ v d < ~"ierges resultire from the Gold Fork Bay Villag:, r¢ 2> ably connected to

the 407 | mit at i~ 5~ ntested case, ¢ - consistent withthe I." > C ¢ 1. TMr _.
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E. Stor. 7@ .rRunoffisaNo1 ~ :S' [:of P« itants

Under state WQS, storm water runoff is considered a nonpoint source of pollution.
IDAPA 58.01.02.010.58.g. Unlike point sources, nonpoint sources, such as storm water, result
in discharges that are diffuse, and result from water running over a land area. See WQS
definition ofn . tsow * IDAPA 58.01.01.010.58. The levels of pollutants discharged,
therefore, vary greatly depending upon the particular storm event and other site-specific events.

Also unlike point sources, federal and state law requires, not numerical limits, but the
application of best management practices, to prevent or reduce pollutants in nonpoint source
runoff. WQS, definition of BV 1D’ A 58.01.02.010.07. The state WQS address nonpoint

sources as follows:

The areal extent of most nonpoint source activities prevents
the practical application of conventional wastewater
treatment technologies....As provide * in Sub->ct*ons
350.01.a and 350.02.a. for nonpoint source activities, failure
to meet general or specific water quality criteria, or failure to
fully protect a beneficial use, shall not be considered a
violation of water quality standards for the purpose of
enforcement. Instead, water quality monitoring and
surveillance of nonpoint source activities will be used to
evaluate the effectiveness of best management practices in
protecting beneficial uses as stated in Subsections 350.01.a
and 350.02.b.

IDAPA 58.01.02.350.01.a and b.

The federal CWA al . «qu  theu *«f .. .f> 1ol ~ . . 1 off ZWA
section 402(p) requires perr uts for certain in« .strial and municipal storm water discher s,

importance for this contested cas = EPA has issued a Ger A NPDF." | .. ™ that is applicable «
sttam we ¢ arge © omcor _tirction activitic - ch koot 2 f 0 SoldFouoo
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must provide EPA with a Notice of Intent ("NOI") to be covered by the General Permit. The
Tl L E o m ool s o vt 1, orm Water Pollution Prevention Plan
("C Pr ). The sWPPP ' cribes the BMPs that . .ill be used by t* :owr _to - _r _«'and
2 n o mun . Wildwood filed ..NOI ith EPA ", . | gL Lt CU1Foe s

Bay Village, and de :loped * 3./PPP in compliance with federal law.

F. The DEQ Catalogue of Storm Water Best Management Practices for Idaho
Ci "» “ind Cour ° ; and the Handbook of Valley County S . | Water Best
. ag - i ticesPi  Je Guidance 2gard: ;| T _ i to Meet WQS
As noted above, storm water is controlled through the use of BMPs. DEQ has developed
a Catale_ue v torm Water Best Management Practices for Idaho Cities and Counties (“DEQ
Storm Water BMP Catalogue” or “catalogue”). This catalogue is not a rule, and there is nothing
S s vt » law that requires the use of the BMPs in . cats” = The catalogue,
howev  does provide guidance to developers regarding how to reduce the discharge of

pollutant: associated with runoff.

The DEQ Storm Water Catalogue includes a list of potential storm water BMPs and a
~ U . Il = control. The critical planr 3 steps include
evaluating site conditions, characterizing storm water flows that may  -cur, selecting BMPs and
des 11, ste awater o Utem. Catalogue, /olu = (tpag -7 1 TL . .atalogue includes a
« 3 .1t in choosing BMPs, including certain site constraints. ¥ 2 catale, r > makes it cl-
t . B A (N s Laoo T .
s. .~ v BMPs that may _ : « dpropriate, and that the ultimate selection of BMPs ~ill depend

uyontl> atc. . -..nd ot @z professional’ judgment. Cai~ v Velhir Aat g
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"treatment train" increases the effectiveness of the BMPs in removing pollutants in storm water.

Catalogue, Volume 4 at page 12

Valley County has also developed a storm water guidance document called the Handbook
- alle _ounty Stc .1 Best .1anageme . .iices (" /¢l Cou.t'. n Water
Handbook™). The Cascade Lake TMDL Implementation Plan encourages the use of the Valley
County Storm Water Handbook. This Handbook contains much of the same information and
description of BMPs and planning for storm water control that is contained in the DEQ
alog - Like the DE( -z alogue, th : Valley County Storm Water Handbook emphasizes that
the book is a guide, and that in the end site specific considerations and the judgment of the

design professional determine what storm water controls to use:

This Handbook was developed to assist local agencies and
the development community in Valley County, Idaho with
the selection, design, installation ..ad r._intenance of best
management practices (“BMPs”) to reduce storm water
pollution....Due to site specific conditions, this handbook
must be used in conjunction with best | ofessional judgment
and  ad engineering principles to assure proper selection,
des , functic and performance of BMPs in the handbook.

Valley County Stc .1 Water Handl _ _ -, page 1.
. w077 WF L

A. Procedure >llowed | y DEQ in _3uing the ' 91 Certific-

1. The old Fork rojectis propc 1f . 130 acre parcel - 'lar 1 As part of
{' - . D PR ’)C Y2 r arp 1 ] 11‘fﬁ lta ‘:‘l n:

#nv" o Stodizc er - fi' material ir 'o an old us'  tion, 1 d adsomelr  lue .tlands

LT T Coe A8



that existed along the fringe of the irrigation pond. (R-5). The total amount of fill to be
a o ais .l o~ (O S3).
On Octo* 1 2, 2006, Wildwood filed an amended app1 .ation for an Army
L ps mmt .2y On C_tober 19,2006,t. Army Corps publishe 1, otice of «
Application. (R-7). This notice also provided notice that DEQ was considering certification
“ae crmitunders ~tica ‘01 of the CWA. (R-7). The notice invitedt . _blic to submit
comments on both the permit application and the 401 certification of the permit. The
c_onmert o ~< Tov :mber 9, 2006.
3. On November 9, 2006, Neighbors submitted comments to DEQ regarding
the ¢ rtification of th 404 permit. (R-10). On November 17, 2006, DEQ sent Neighbors a
letter informing them that DEQ provided a 401 certification for the project dated October 26,
S 306, 112
4. Because DEQ issued the 401 certification prior to the close of the public
¢ .ament period,  d had consequently not had an opportunity to consider all public
comments, DEQ on December 15, 2006 notified Wildwood that DEQ intended to rescind or
thdra: v th- _ .tob~.. 200 “ ¢ tific "t on. (R-13). On December 21, 2006, DEQ by letter to
Wildwood rescinded the October 2006 certification. (R-14).
(T bruary 8, 2007, DEQ published notice that it had prepared a draft

- @ cation for the . \rm 7 Corps permit for the Gold Fork project. (R-16). The notice

[ e 0o iy » atillve ~h 12,20 7. DEDboth 1" sh la
newsrel - e 31~ -~dth~r dicer * 7 f ~~tification nthe DEQ website. DEQ also sent
Ted Lt HT T T “7ilt 7 Athe Am o Co-: fE xr_- . 1))



6. On March 17 2007, M -"chbors p . /ided comments on the draft
catificrtic (0 L1

7. On April 4,2007, DEQ issued its fi 401 rtifiations _ a2t o7 !
1 _1_nit for the G- Foix proj «ct. (R-17). DEQ attact _ 1+~ the -~ 1y~ fics 1+ . 18€ 0
public comments. It is this April 4, 2007 certification that Neighbors challenge in this

contested case.

W wievy  1E 7~ 17 :Ge' 'k Prject

8. In connection with the 401 certification, DEQ received and reviewed the
May 2006 application for the 404 permit, and the October 2006 revised application. DEQ
also received and reviewed the public notice for the permit application prepared by the Army
Corps of Engine . . and supplem 1tal information submitted = the “c nson January 22,2 0
by Wildwood's engineers, Secesh Engineering, Inc., in response to questions raised by the
Army Corps of Engineers. (R-7, R-8 and R-9).

9. DEQ also reviewed a substantial amount of additional information tl ~*
S . . hEnjg -~ p wed:._g .din the storm wate BMPsforthe o, T i< +fon.
was compiled in the Gold Fork Bay Village Storm Water Management Handbook (“Gold
Fork Handbook™). (Exhibit™ 1. ). The Gold Fork Handt ‘“:contai. (. .uyic 0. °
storm water runoff from the site both pre- and post-developmi t; (2) detaided < scriptions + ©

b " rc ,rtsof 2w o0~ 1 ¢ E'S S L R S

o -

the jold For'- Pro, ~*: (3) calculation of th~ p.edi ted effi- -r “»c2“*h - 5t0 ‘wa * o i

croov oy, clb w (BNeng.w oo si-dAy Lot e e o S e L 70
a L, done i aaternd a . omee Xl 7T T

Fn. = w7 0Ll
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Pollution Prevention Plan required by the = 1 NPDES permit _plt ble to the project.
(B Sat” 10).
CEf, " oreceived and ~ n1e -1the e naments provic. ' by  leighbors
lother. 1l asofu public regarding tt . <01 certifica’ 1and the404 - . (E it -
2> 7 _ v Burnell stimony, T-190-191).
1", -~co ectionwithth. H«iiga +  contted .. se, DEQalso.. 1e .d
site s; ific soil and grc n1- iter information contained in the GeoEngineers Report (R-21),
a ltt>m "n¢ 7" 1" s o.nty Engii » i that the 2 orm water BMPs are -, propriate for
the site and are reasonable and feasible. (Parametrix Report, Exhibit R-22). (Barry Burnell
testimony, T-203-206; 227-233).
12. Barry Burnell, Craig Shepard (DEQ Boise Regional Office Surface Water
.7 .o Janma v . 5tz (DEQ Bois e onal Office * E.) and Darcy " arp (DEQ
Modeling Expert) all reviewed and evaluated the material presented by Secesh, in particular
the Gold Fork Handbook. (.16, 2 1). The DEQ t--mr * with Secesh Engineers on
several occasions and went through and examined in ." *tail the storm water calculations and
eachof .. ~ JPsp  » w oo h (T-.02 03,2417 5).
13. Although it is not something DEQ normally does for a 401 certification of
1v1..ral 404 permi DEC i1 _sodeling to p__dict the ' d of TP that would be discharged by
t' G. dFe . developm: © thBM.sin ' zeincomperiz_ato . 2 agricultural use of the
¢ T, oy s e oo a0 Me |

c I gth Lo Lt o o R034000),

a3l . J I s



14. DEQ also specifically evaluated the comments proposed by Neighbors
concerning high « . dwater rainonsno .. . lthe”. o . pos>d{ the
development. (T '03-214; 22¢ 227).

15. DE ) 1so visited tt > ‘te of the rc c-ed “:vel . ment. (T-205-206).

16. On April 4, 2007, DEQ issued its final 401 certification of the 404 permit
for the Gold Fork project. (R-17).

17. DEQ's final 401 certification provides that, "if the proposed project is
implemented in aci ordance wi  we informatio- __ovidedin i _ s« ition,t - reloper's
Storm Water ! __ nagement Handbook, the Storm Water Pollution Prevention Plan and the
supplemental information provided to the Army Corps of Engineers, and in accordance with
the conditions provided in this certification, there is a reasonable assurance the discharges

ciated witt ~ : Gold . »rk Bay Village will comply with the ¢ pplic. «»° "« >nt of
wections 301, 302, 303, 306, and 307 of the Clean Water Act, including the Idaho Water
Quality Standards (WQS)(IDAPA 58.01.02)." (R-17). Barry Burnell testif ~1 that the plain
language of the 401 reflects . ~ctly wh :DEQ intended-con., ance  .ththe™ vIPs pro, - ~d
oo d o0 . w  *itofthe Mc .o h HV N L Wt o
therefore, requires complie»  with the plans and s_ . :tfications. dthe BMF. onte’

within the 404 permit app ion: . Storm Water [ a .« _¢n nt Handl o -+ d ctpe

1 ] uted poe !
L “
adbookand . - 0 - oo Arwt - Al cten o r o oned . L f
o ondat L, ‘ L R TN St o)



several conditions specifically related to ensuring that the construction of the docks and the
ma .alusv Tk - olld reateno’ te yality mpac.: DEQres) .. dedto
comu . rece d i om the public, and attached the response to comments to the 401

[

a1 e

r . .. <« T: DL

19. As indicated above, state WQS provide that new discharges to an impaired
wat body may be allowed if consistent with an approved TMDL. Lake Cascade is an
1 oz ired water body that does not meet state WQS principally due to excess nutrients and low
.o - DD pre- - 1a TMDL for Lake Cascade which has been approved by
EPA. Thus, the storm water discharges to Lake Cascade from the new Gold Fork
development will comply with state WQS if they are consistent with the Lake Cascade
TMDL.

5% L o .1 L seta water quality goal in order to meet the

_iati" standard in the WQS for excess nutrients. The TMDL provides that the narrative
standard f_. ¢. = 3s nu .iwnts in the WQS will be met if a total phosphorus level of .025 mg/L
and a chlorophyll a concentration of 10 ug/L is achieved. In. .Jer to m- :t the targets, the
T Ly d "z.¢ 0" 1]« 91 01 evelsinthelLa’ . <t 1~ TP .7 DL
«  sets allocations, n the form of total phosphorous reductions, to the various sources of
pollutants. (R~ pe_:r /. 79).

<.. Tk T [DL provides that, inorderto:  ~*then . t <~ WC ' fo. - «cess

" | RN T | U

tt : L <e from all nong .4t sources. Urban, suburban storm . a r dis “1argeis: .> - mall

e b ) B .ouw Th.30% weto , . . . D Tad Y



applied to every project or even to every part of the Lake. The TMDL at page 73 sets this out

plainly:
Attai~ . -nt >f th~ 30% - -zrall nor _oint-source reduction
mAy e dis icult 1n some subwatersheds (i.e. Gold Fork)
where natural pt ohor. :lc ac. esentth. aj.-1" - 1.

total load (Figure 3.6). It should be understood that an
overall reduction of 30% of the nonpoint-source total
phosphorus loa!  manag: .ner t load plus natural and/or
background load) is required to reach water-quality
standards. It is recc ized that efficient use of management
eff- ts nd available imp’ .nentation monies should be of
primary concern. Therefore, it is reasonable to expect that
the 30% nonpoint source reduction goal may reached by
implementation measures resulting in greater than 30% in
some subwatersheds to offset less than 30% reductions in
others. To this effect, it may be more cost-effective to

It unate or reduce certain significa . pollutant sources,
rather than reduce phosphorus from all sources equally. It is
also possible that certain projects may present exceptional
opportunities for achieving significant reductions thus
allowy ron = e,  ceeklesstt  a30% .. uction.

(TMDL, R-3 at page 73). (italics in original).

The plain language of the TMDL quoted above makes it clear that a reduction of TP is
r-- L.ttt :t" reducti 1 ay ~otbeth : -~ :foralla— -~ Hfthel ~: ¢ rnoth
same for all projects. In other words, the TMDL ta' ~s a {1 :xible approz h to the load =i ction

_al, that provides d” .. 2tion * - JEt. ind ot agencies in- . maaner in - thich this roalis .1 :

¢ 1 ved.
PO ’ ‘ e L o o 0 J 0’7
"»ld Fe -projer spe i~y 12T DL vsidesth *t* ‘reductons to  a i
Loy ohtt Tapl L Tt M., e 9. ' DL
Aficallynof  that .. ot/ "vebe . o Toru> - Al iws odte ! el e



2 DEF’, i.. connection with the local Watershed Advisory Group (WAG),
devew peda  rpuww weafler 12 £MDL. Using the flexibility afiorded by the
TMDL, DEC « 1th ~“AG determined that, for storm water from new « . :lopment, the

" ovoulr . o© L r lby, =i ¢t " TPloadr _:" vethat delivered to the
La =by the p ~-de :lc.ment use of the land. (R-4, Urban/suburban Implementation Plan at
p _>4 ndpages .. .d1Pre-Hearing V..o at pag~3 11-13).

24. Bu.. 7 Burnell« ;. imony is consistent with the plain language of the
PO .. - testified « tthe reduc: n goal for nonpoint sources 0. .- . 7as ‘ende -~ :
an overall goal for the Lake in general, and that for storm water from new development, the
goal was to prevent additional TP discharged over the amount discharged from the pre-
development use of the property. (T-175-179). This is also the interpretation of the TMDI,
vytheloca _ 1a . 7.  Zonsen 1 nLsa t.a: I". .7 vedin helping to implement
the TMDL. This was explained by Paul Kleint, one of Neighbors” witnesses, in a letter from
tk  /alley County Soil and Water Conservation .1 trict to Valley County Planning and
oy "Lake Cascade is a 303(d) listed water body with required TMDL allocations of 30%

re ¢4 innon- 1.0 ... -2%hor . u jino . ‘omeet - (quality b .adards.

As part of this T. DL, new developments n- 1 to a-..1onstrate that they will not cause an

rve phc ™ 7 du_toli > Cast . (. -0).
. Neig: ~ ~rs initially argied thatfo e .t + . “ythe pro > ;, the TMDL
B O B d T Codosame fao
1D e e oou byt oo oa-dtttthe s DL, 7 Mo al coall” e
‘ _ I R U+ T T VAU Vi RN § S " Lo



discusses new development and how the nonpoint source reduction wi be imple, rted for

< =lopr r.» T~ o0 7 07 I S (R T WL ¢ " ddition the
TMDL implementation plan, disci sed above, « - ~cifically adc sy st~ ¢ /elopment.
Me reover, M =ighbors’ - -gume t ignores the - that the Gold F-.~ " nr- - fregla-
existing 7 icultural v that IS adc «d : tofthe = al nonpointsou e alloceric 1,

LT T _  tuthei-closu»  mentthat 15 >cifi . om/ »r

pounds is allocated to the existing agricultural land on which the Gold Fork project will be
lc~~ed. (" :ighbors’ Closing Argument at pages 9-10). Tt ¢ ire no facts on the record to
2 4~ port this position, and the position is directly contradicted by the plain language of the
T 1DL quc*>1above. The is oth . T. DL ates .. ecifize oints¢ =
load to any specific project or land area. Neighbors point to several tables in the TMDL.
These tables, howe er are not tables in which allocations to source> ar. 2t. Ir =24, these
tables are in the section 3.3 entitled "Estimates of Existing Pollutant Loads". Table 3.1 is

"

toned: " wmualt 1-h p oo osle 170 YtoCr o ied T rvoir: et :d from 19 >-
1996 in stream monitoring data." The description of the other tables referenced by Neighbors

is similar. Thus, each table describes existing loads, and not any specific allocation for an

€. .ingsou .- Ne” “bors’ .gumentt’ tthere. an allocation for the Gold Fork prope.” .*

noonw fact ‘ 1. ord.
E. Ex -t . . lesti y .- o rIJMis . Lo
Reduc ¢

O e Dt | R o1 1 L I



Quality w.sision. (1 1o, 159). During his we ~ at DEQ, Bz uy Burnell helped develop the
lax Lo ial, e ,.5to » water™ f ! fanagem — ... tic.. (I’"=Q Storn. Water BMP
Catalogue-Exhibit ¥ 1,, ‘hich. 2 . dance document that contains recommendations
, n_i e 0 rart :us 1toreduce pol’ut ntsin storm weter. (W .o-104). Pri
to workin it DEQ, Mr. Burnell worked for the Southeastern District Health Department, and
-~ v df Lus job included regulating and monitorir,  tuuav ter facilities. (i 1u0-1 1:204).
.. surnell 'so worked for the City of Eau Claire, Wisconsin where he helped monitor the

or

« Tec.enc » ~ ‘orm water Bl s, Burnell hes specific experier ~. "t orm wa
issues in Valley County. (T-204; 250-251). Mr. Burnell has a B.S in Fishery Science. (T-
160). Mr. Burnell worked on the 401 certification with Craig Shepard, the Boise Regional
Ofﬁée Surface Water Program Manager, Jack Gantz, a DEQ P.E, and Darcy Sharp, who does
gr . rmodd. fe. [ 2O - _cific. - _-elingtode* mine h: f ° ;s of
s WS
. Fronk 1, a principal 1. 3+ 1 Engineering, Inc., and worked as the

project manager for the Gold Fork development. (T-315). Fronk is a licensed landscape

Mt 1 syee .« perie .:designir_ 0. watet ., . I $ ). . Ir. Fronk has
. ~..designing storn: .. .ter BMPs for developments in Valley County since 1”71 andsol .
Fosee 1o v i dea ngwithth

fic - wir. mer i wfi’ns; :sentintl

Go 11 Oy ~t ca. "% 31", Mr Fronk'sd .ignol ~.nst .ied vetl ni has prcv- .

» . he me T L T T s - Co. v

Val 7 Jo y' orm Ve SMP Tandbook. (T-3: 311). Mu.s < Jed 1tht

S - -] : 3 TR SR tl» o I ")J/)
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29. Nathan Stewart is a staff engineer v ith C>cesh Engine .ing ~

Stewart has - “2gic in w: ter resource managemer t, ~ 4 ~7ycivil de oo~
agin” *ring and am~~*2rs 7= cnvirc . al ngioo~ ong. (7237 52 Mr. Ste . ut

LN § (s R e e SfE e o M o o A
environmental co.. Jltir * firms in Vermont and in Idaho. (T 52¢ .7, Mr. St> art ~id ‘he
storm water v¢ "in ~aler  .ons forthe C "d F .‘f - project, and 1 .'ped to prepare = <
engineering plans and specifications for the storm water facilities.

2T tarp oS- - tist3 athDE Ve _1e~ ¢ "z - qenvironr . al
modeling. She has worked for the last 5 years doing modeling work for DEQ, includi _
modeling to determine pollutant load reductinns fromt' use >f various BMPs. She has done
modeling on approximately 40 to 50 projects. (T-597-600). Darcy Sharp did modeling to
predictthel- 447 7 thatwillbed “r >d ¥~ nthe Gold =~ *development, and compared
this to an estirr ¢ 71 TP discha - d from the pre-development agricultural use of the land
.7*h no storm w~* r ~ontrols in ple ~ -

31. In -Adit” - fhé Valley Cou ..ty engineers also provided their opinion that
the " MF N T L F AN < muole:ndfe T2 TN

32. The above listed individ :ls, all experts in an area ~lating to storm  iter

SO S i L L T r Psp >~ 77 Ape THOIdF- T < 1
tt site,and vill =~ ;1 acethe TP load onthesite,uy © o uomu :pi * nduv~
- - h ™ . . ) - ]’ L. ) ’] ) . »41_.
I Lp v v L tiath o tdtsstifyas o0 2 oility oo otiver I8 Lo
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33. The Gold Fork storm water system was designed to serve two functions: (a)

com ey . ‘rtm we ' 1 through the project in order to « cntrol floodi- , and (b)

treat the storm water to control the amount of pollutants, s; »rifically TP, that
will be ¢ sch rr=dto Cascade T.a = , 1resultofstc . ernr ff
34. In order to properly size and design storm water systems, there must be an estimate of
+ - and post-development storm water flow and volumes. Models are used to predict storm
water runoff, using different size storm events based on historic weather records. Different
storr» v (.. .usedtod.. 1.0 . rconveya: ce or flood control f- ‘lities: d we
quality treatment facilities. For water conveyance systems, the difference between pre-and
post-development runoff during a 10 year storm event is recommended by the Valley
County BMP Handbook. (Valley County Handbook, R-2 at Appendix D, page D-2).
-5 o~ o~ ~rfacilit ;ir :v  to provide water qu ity treatment are

designed using smaller storm events than flood control facilities, for several reasons. First,

it has beca -t rmined that most pollutants runoi. mn t/ - 'first flush” ~f -~ orm * _znt.

Tha ¢ desyy ming facili 145 using smaller storm € . its will . ure © > first flush of

'S | T nt. Lo Y ow L e o2l 27T
Z2-nd, " Tthot hi _**-~'zituationr htbe t _ure and treat all storm water runoff, it is
Jroust tno oo dt v o oot o the e lities .quii - o« 1 ui



Handbook recommends using 1/3 of the ™ year storm volume to design storm v ~tcr = ... ty
facilities. (Id. at ' -3).

36. The storm v if  water quality treatment facilities proposed for the Gold . 1< pryp ¢
was designcd 1 ¢ 25 year/24 hour storn1 vent. (1-° 30 = ' 334-535). T s Rt
the facilities proposed are four times larger than the 1/3 of the 2 y ar storm si: :
recommended in the applicable guidance documents. (T-338). While no storm water
treatment facility will or can treat 100% of the storm water, the larger facilities proposed by
Sece: 1 will treat  larger portion of storm water runoff and remove a larger volume of
pollutants than the facilities recommended by both the state and Valley County.

37.Secesh used the TR-55 model to estimate storm water volumes. This model is
regularly used and accepted in the engineering community for use in estimating runoff
vo'u . (1 537 542

38. During the Hearing, Neighbors suggested that the BMPs should have
been designed to treat 100% of the storm water generated at the site. As discussed above,
there is no rule or guidance that requires th”, level of treatment. Mc ¢ ver, installing ~

. ..nthat >~ t100% of any storm = ater gene_ ted would _ impossible to build,
because it would be both too costly, and so large that it would be impract'eal. (" . -

I 227; 352). The BMPs for the Gold Fo . project were de. medina> ay. onse .

fashion, and will treat more of the storm water than is recommended or required by any state

orl¢ ~11- - i

Q) oL UM T et e e
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is called a reawnent ._un. _nd is something 1. commended by both Idaho and Valley

o v vmidane - F oy oage 12). Using BMPsins  ciaent  .n
increases the cumulative eff « tiveness of the pollutant removal. 1t .1 » was important * ¢
the Gtaaa's ©, o cauw it ensured that, tu o some BMPs migtt .ot . . attop

efficiency u iug« 1ain times of the year, others would and the overall effect would be

continue t. 1~ _ s

il o

oi _us at the recommended efficiency.

40. Jim Fronk describes the layout of the BMPs at pages 336 through 341of
th T s« + T p"[P, resetoutin 1 » 'ti-tiered d mult1 .':vation approach, ~*
the storm water dropping in elevation first through vegetated filter strips and then vegetative
swales into a series of sedimentation or settling ponds, and then into a multi-cell constructed
wetland, and finally into the 600 to 800 feet of native vegetation and wetlands before

ro, I _es __e. (Seealso, T 198-500). The native vegetation along the shoreline
was retained for t . Gold Fork project. In contrast, on the Neight ors adjacent property, all
the native v+ _z2tat1 n has been removed, and replaced by retaining walls that, in the absence
of native vegetation are needed to prevent shoreline erosion. (T .00).

IR O TR R
41. The constructed wetlands were properly designed and are consistent with the BMP

guidance document . The - . .y County guidance document r« ~ -enced by . 'eighbc . s

that the "prime y fu ction 1. constructc 1+ tl distc provide runo: treatment of both

S N RS oot s, oo ool o hh . cn
oAl rm o0 " 0 Y page 1). T guidant cdocur .1 - Ltintttasut L
« conti A’ C S o, _aloditee o0 01 wand.

FI _ »5Sce w0 RS TR0 (CN
(UYL SRR At S VS ‘



FL.

document generally says ot . part of tt wetland should be d , r, and uses terms like
"appie <imat-l ' (R-2, BN -+#49,p -, 2).

42. o MUY ~ktestified th -onstrt © !~ 1 nd 101 wie Gold Fork j« | ct

“ldoex: A7 "et." er' for u.: ea s it L ot Ay S 2

treatment of nutrients with water levels set just t »1  the hydrophyti : plant material root

5t tthere asu~. isful vegetat 2 area to take up pollutants. (Fronk testimony, T-

Z 1
489-491). So, the constructed wetland is consistent with and serves the purpose described in
tk - 1idance

xur =

43, While some parts of the constructed wetlands do not have the exact

configuration suggested in the ruidance document, Mr. Fronk testified that his design will
result in "greater fallout of sediments and better--more efficient uptake of the nutrients
(T> 5-387). " .. Frot™ " opinion is based on his own experience using t+is design at « -
sites, and his subsequent 5 years of monitoring that showed the design was successful. (T-
387-388; 491-492).

44. The site conditions were appropriate for the const cted .. ~*'-ads. -

V'S }

Tesesuw lin T o on Jd o ctla Tie e oasis of pthvouide o dher

1. ;ommendations. C or D type soils are mmend ... Mr. Fronk testified that . 1ile ne

5 »dominant s ‘I~ on e F .oils, there is Csoils « . = " ecific, ly, il d
mir o rriga® . o TrreCtyp oz oils, . dther Iswe it ~kpiled | plo~ 1
! 12 . ey A i L R O
Ns oore n* L
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from the 4¢ >lu_ment, as quired by the Corps of Engineers. This is a question, however,
s 7 . _olg wn s ~tDE . A4 ude. And, tar - . thei<sue sasraised i -
1~ to..othmCorps:. . ~Cc psdeterm . >d " attheuv - - rthe,s 1t _atio . retli nds by

o v 1

ppr .

41 ‘e . vater level will not prevent the constructed wetlands from
©» g ap ly. There - -elatively high ground wat it the site. .11, Fronk testitie
h- vov-- that{ ~relatively shallow ground water actually benefits, rather than negatively
1 o zosoft o onssacted cztla 0 - lingtc wrfort  ovetla dplant

community to grow and get established in order to uptake pollutants. (T-490-492). This

design has been used successfully by Secesh at other developments. (Id.).

47. The constructed wetlands have replaced some very marginal wetlands that were the
re " orw:: _orweold - igatwn po_d. The pre-uc =lopment wetlands may have served
somevtreatment function, but it was of very little value. (T-489-490). The constructed
wetlands will provide a much greater reduction in pollutants, including TP, and provide

. benefi;, 1term >fhabitat. (T .»0).

¢y I T o ition Basii ¢

L selag L. sin clon | i regotated swales and vegetated fil rstri] o] . ¢
to ftewv tsedd mt- AT, jastcu.wia Alo  Gold Fork project, they will serve to
S A S Lo b 4 . Cen

Soastruct | oetla, .

CTr. » Lditic e,y cphatef ... .. Ctiline/s L dlr oo

FI. &~ .Co w7 2 U0
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excavated from tt old irrigation pond and was used for the pre-settling basins. (I 27 -~ 3¢

402).

©1.L .ngcro.. axar n-tic.., Neighbor askedat tt = = -fCaulowc . ices.

tn

Catflc < e W’ install de o ra .0 le lar 2.

»1. The Vallt » County guidance document says the following rey -ding . design of
pre-settling/z~dimentatic  basins: "If possible, a long, narrow basin is  ~ ~rred, as this is
less prone to short-circuiting and tends to maximize available t1 it ~r* “rea. T* - length to
width ratio 3! >uld beat! .* 1 and prefe Sly . 1." (R . Bl 2#50,  »el). Tk. “- =l
of a guidance document, the statement here is not prescriptive, but suggests a gene .1 aesign
of a long narrow basin when possible. Therefore, ponds thatar. t<.actly s$:1len_‘hto
width ratio are not necessarily inconsistent with the guidance. There was no t ‘mony
p.2 tedth:*“~e . -~ asdon tm-:tth* I 1yand parrovsiccom1 wdition. .7 r
testified that 5 of the basins appeared to meet the 3 to 1 recommendation, but was unable,
without more in-depth > iew that was not allowed, to testify regarding an, : fth> _th_~

basins. (T f6-407" So, there was no testimony establishing that the basins are inconsistent

Withl H . h o T nnr Jldaﬁ
52 Th~ 7alley County ,aidar :doc. .entprovid 5: "Pre-sc J° ~ ety v 7p A
tobel— J" A M fromtt . ., convoyance/det ‘itisystt 11f. L [tc ae
L "% S A L S B § RS
« Al 1 l‘l
IR T O . vy stimeu, |
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wo b e W +1ed that _ ven the :tthat Secesh « > .g d the basins to be 4

tirs amcc a7 w “edinthe uicane :documen -, w1 v pr¢, r maintenance

in . chsedimer. . .c.ac "7, the pre-settling basins will 1w >t/ _u¢ 2a-tly as suggested in
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settling sedimentation basin, there needs to be an isolated situation such that that sedir. = .t

h ~x1 ooc .+ t7 sett .¢ t .thout the wat.. « eing disturbed? A: And what you just

¢ __ |+ ‘hat  we o~ edonthissite. Certain, . onof h watu 7ll be treated

(Ll o e L oyt o pa oo tchisthe . o0 ch tms. o
m i tair.©  BMPs. Ve clean them out. > k--p them .1 maintenan-~ order. Any

anything else tu. * .. v itut'sal eerstormo .nore 1 - goes on thrcugh." (T-39.

ol High ground water at the site will not diminish the effectiveness of the

pre-settling basins. (T-405-406).

- Voototel 1T

! High ground water .. certain places during a short period of time will not affect the

P ivnman 7 10€ Svaies o filtoy trips. (T-428-429).
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(R-2, BMP#38, page 1).
5¢ Consistent with the flexib'lity . .“b des’ m ... eget * dswa' ., " e Valley County
guidance, in Appendix G-1, which has supplemental information regarding swales, shows a
number of different « »metric shapes and configurations for swales, from v-shaped to
trapezoidal. All of these can be appropriate. (R-2, Appendix G-1, Figure G-1 in document

entitled: "Biofilter Design Procedure and Exa v '.").

57. The guidance documents include recommendations regarding the sic
slopes for swales. The vast majority of the swales and filter strips either meet or exceed ~* »
guidance recommendations. Mr. Fronk testified that 80% of the swales and strips meet the

-t - T4 Whiloo_ ot o' ondfih 0 0 e o clom
had side slopes less than the recommended ratios, ¢ thers far exc- - 1 the recommendations.
(T-426; 497-498). On the whole, Mr. Fronk testified that the swales ar 7 stri_s would
provide the needed residence time to remove pollutants and otherwise will meet the
pollt Wni1>ductiongea™ ¢ inte. uidio docume. | 427 «_ '-430

(6) The Valley County Engineers I ‘rmined = BMPs ¢
Appropriate For Site Conditions and Were Reasonable and I" » 3

58. On May 23,20C. Valley C. 1ty ..ed a Condi' anal Uz Perp- . UL

/

*r

ar ovingoftl » Sod” .. "o Vil ce Co lition © oft e UP e o

site-grading plan be approved by the Valley County Engineer prior to construction.
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County guidance 1« ment r= r= ling minimum depth to ground wat - for the storm v ter

20 Loasta Va0t Ao doac pre witther s o
PO e e L N T Lo S T O
the recommended lev. 5. ThaVall. ' ' v . r“andbook, Chapter 1, ..~tion 1.1 ..

~ y ey

describes some of th, . »artrcular _rr i v 7 cing 7 Hey Co aty. " ithresp ot
ground water, th~ yui?*  * 1c um aust * - that because of high . »ad witer, " =~ *-
R doE L0y Cox Ao~ glfict ¢ode
infiltration will v.. . T o possible 1. ition BMPs epr:sented. “._‘as_ > ' (L.
2). The two infiltr.. ~ BN .| 2sentec .r page 1-5 are infiltratio.. >n » .nd.. .~ .»
(T pr .10 Infiltrattm E 1Pe L. dlsbelowtl . ground to fil" . and 1.
ol o Wor y chgcn |t 0 R

avai able to serve th "~ udt- (ing function, and ground ©  r quality could ™ imp ¢ . (o

211-212).
o ! 1" 1onBM. “omme- '..fir tC T FIlo; (G
! o 1. 7
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66. T1 . sit" -~ _u : conditions establish that high ground water " vil, not adv: 51
=00 tthorn oo U wo aderinfoooa sk vothett vishighey no o ot ouly
o€ o 4 R oz Lo Bvoa o ob Ldy omas o)

3 [T O s 1§ | dyle « edby .tre. 1 . 1. oy er
sewer lines. ‘L tre . is ve “filled with permeable material, which will transport high
o Twe vy ntl- Gold Fo :site. (R-zi; T-205-20 7 345 5.)). [n addition, th
BM ¢ . _tall 1ina:.. -7 at different elevations, and while ther :ught be high ground
it o taffectell th: ™2 ™ _i2-% . 0 U™ BeaE g Burr

and Mr. Fiunk * stified there is little chance the high ground water will negatively affect the

ability of the L VPsto ~ .ctiun effectively.

“I1.h~guita 0 cumentsdonots p- Neighbors® gv ient at. * BMPs with
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stor . ater runoff (a) was tc ally impr -t a'

" .mwater« /ents | th, o ostimn riartto e-ntrol £ v -

Appen lix D, p2: = L J).

.In Aditio © 0 7
facili.. -, the Valley County Stc m Wa*~ Handbook also makes suggestions :

control or water « .nveyan - fa “littis. In thic 1

1

-

3
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vents fcr the ~

c--h

.)‘I
=3

_~¢. tt~ "Tandbook re-

Coer o

ad (b) w - 1ot needed because the v
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difference betwe 1pre . 1d post-development runoff using a 10 year storm . sent. (R 2,

Appendix D, = e D-2). The Handbook - * + howe" 'r, discusses the impact ot

AP |
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during snowmelt and how this often contributes to flooding. (R-2, Appendix D, page . }).

Threntire a. usst nre crdin sainonsnow «  ts in the guidance documents 127 o
the pot« “*~1 for flooding, . : rati ¢ ity { catr nt. Tuaact the; na 1ce -
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- ouldsimply :impra .caltod¢ _alarge enough fac nties to treat rainonsn . ,
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/2. The <1l -~  ty Storm Water Handbook states that it difficult to estimate flows
frrmsne elt. (2,7 p, dix L pag . D-4). Darcy Sharp, the modeling . ~ :for

DFEQ testifc il ., afterext isi* 1 ‘arch, it wa: u ropinion thatth 2 were too many
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;T o~ dition of th - coperty, ad uw ss€, pric to uev ‘upment was confirmed by

s oy oeoal e o Lot o oathe s 1 o T rag cdtua

80. Tt : G ld Fork development will include storm Wat;er BMPs, inclua...g veg: ated
gt ostriyp , vegete ~dswal | nun. 1 o p -settlin_ edimentation basti i and a muiti ~ell
ST oY o o the 2+ o ot s and nat ral ¢t .on along the
s d T . i - - | I PR
documents as reducing a certain pe: ntage of pollutants, including TP. The 1gs
pr »ded ». . ‘da  >documentsar boced. ¢ pe.kr . fusing the BMPs nd .t dies
1 dug < ~the .ourvr 714 3(v " 10). thM. Surnell and M. v ¢ -estil 1
t t% "oldFo - Ml ~uld: 1 :poll ©o mth. mountratedin” > vi'-
documents, which ranges individually from 30% to 45%. Cumulatively, a greater
p ‘centage redu ~ on i< achiev 1. Both ex, ..ts also testified that replacing tt - gricultural
land sedt wily for grazing with virtually no effective BMPs with the Gold Fork

dertr luse Math o >} L al« " sub m.'red tio “ 2TP

a

del seredto L-  ascade.
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fror the; opertyc. ~-th- L -1wasdevelo, ' sithstuunwa 1 BMPsinplace. (© 1.

618, 2-20).
2. Ms. cu 111‘1[ 01 _/,;“ N ator T oa L . ,lytJ—'
. ghbor: g2 _*h 1 de - te  epropiy s, ] ~us lin

model and - BMP eff enci~s Nor-~oftk -~ :hargs :.a"17 =ysc.st _vedifrr

tt model « tput. “T-61£-620; 1. 27,.

3. The model . ,u 1esthatthe B, . 'will remove TP in 7" .| ..o . _ sratc . 1tl

o b T Lnth cse stion, SO . st

th at the BMI i would w 1, asicted 7 Neighbors offered : _ evidenw toti -~ wc

v

84. The model assumes 100% of the storm water will be treated by t -~ v .-s. The _o "
P ok rojec B.wswilln ho . t100% o0-tt. otorm - . 2. Bt DEQ took
conservative approach to the model runs, including using the xisting * .gation pond as a

nst © ted wetland, and ssuming the irrigation pond would achieve the full reductic 1<~

pollutants that a vetland would. (T ~16-64, DEQ did  us despite the fact that the

A U Sr L w v o cwet d; _robably i ded ver littl- fan .
. ater qua' .y treatment . 42 ._J) . nd despite the factth: .- 2. Al .- f - 0 oo
“thy  xt, eintr o Ta, simp we ble Ly Ot Ly
ca, uvs. (C 0 TN b a0 . Jwle e ‘ 1., of
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« o. The model « 1 .ot take into account arain on; . ’event. But .ne mod: was: -
top ‘it ¢ wtions: | lutant loadir | o are. nlt of BMPs. M. Jharp testitic  th !
~~.mgdata . 1 g1 non  wevents, even if you - ,uld omehow d. .t nine tt
oncpre. o o 1 o L solume > ormwe 0 Ttk o Ihd 1o du_bo o
v oadpe. ontoction, ¢ Louldt. ef..e NOT affect the | -centage  du tionin

ollutants achier . .y the MPs. (T J20-621).

-~ _. . otunu  thattlh - Cmversio. i the agricultural land to the Gold Fork

Tt e b teminy ke o~ 1 from +rate - Mr. Lurn
testified that DEQ has done studies and analysis regarding the effect of the conversion of

2 :ultl" all W an/suburbanusc. . 1 Val' ; County i« in the Lower Boise drainage.

Tt cultsof th = v die. show that the conversion to an urbanu  .-saltsin areduc -1 in

a1 T U,
G. EDQC sider . :Installation and Use of the Docks Associated with the
Lovy
J7.Dudrg a0 e 1ouwent) iod, N¢ _1bors commented on the potential of water
! o L NI o B < B -
1" aghbo 3°  mr.. 3. Tr the final 401 - .iciatio. LT, _aclud~1: -~ i cou ditions
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"R T e U S R W) I T

[

g L -



of private boat docks to the use of marinas. Marir 5 include . -'ing and repair of boats.
Th ru lud solid waste facilities, bathrooms and the = 'mp-out of se age from boats.
There is normally a m ~h heavier use of a public marina compared to a private boat dock.
For all these reasons, DEQ de. _mined that the private boat dock at the Gold Fork
development would not contribute to WQS violati .. = ‘T 25 739).

. 7Y, ccor ' Londitic . its "1 erti. - Honrelating tothe ¢ e 0
of boats out on Lake Cascade. DEQ did not consider this within its jurisdiction.

89. Barry Burnell and Neighbors” spokesman, Mr. Aldape, testified that water quality
impacts from boat usage on the lake are mostly the result of the behavior of individuals
opera.y rtheboats:.! . gh. :ds. (T236-238). In fact Mr. Adal] testified that the
Neighbors have instituted a no wake zone which has helped reduce water quality impacts
from the boats. (T-60-61). DEQ, however, has absolutely no regulatory control ¢ ... th=
opei. tion ol boats on th= Lake, and therefore, no ability to controi (ne very « ~duct that

R {4 n contribut . erqu .ty probleis.

90. Mr. Adaly - testified ** *the isn wir  that prevents; ,pl:frc
launching their boats at publ’~ 1¢~ s or marinas on the Lake and then operating them in the
Gold Fork area, and in fact, .ome ~old For - » r-rs "~ jur* that when they ~~ 1 0 long

AU VR O S [} . T oy

somehow had th . a1 *1c ..ty to  =strict the numbe< . >f boats that could be lau hed "o Lae

docks at the Gold I’ rk b, ‘illage, th¢i:isno~avth tTEQcould == 7 1= .7
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for further evidentiary hearings if further factual development of the record is necessary before

issuing a final order.

e. Pursuant to Sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes
final, any party aggrieved by the final order or orders previously issued in this case may appeal
-~ fi_.al order and all previously issued orders 1 this case to district court by filing a petition in

the district court of the . 1. yin~ ™ ch:
i. A hearing was held,
ii. T" : fu -1 agency action was taken,

iii. The party seeking review of the order resides, or oper. ‘s its principal place of business in

Idaho, or
iv. There 1 roperty orf .onal property that ~vas the sub - 1 of the agency action is located.

f. This appeal must be filed within twenty-eight (28) days of this preliminary order becoming
final. See Section 67-5273, Idaho Code. The filing of an appeal to district court does not itself

stay the effectiveness or enforcement of the order under appeal.

DATED this d] day of July, 2008.
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