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LEGISLATURE OF THE STATE OF IDAHO
Sixty-third Tegislature Second Regular Session - 2016

IN THE SENATE
SENATE BILL NO. 1238
BY RESOURCES AND ENVIRCNMENT COMMITTEE

AN ACT
RELATING TC PUBLIC RECORDS; AMENDING SECTION 74-114, IDAHO CODE, TC AUTHO-
RIZE INSPECTION AND COPYING OF CERTAIN RECORDS RELATING T0 WATER QUATL~
ITY AND TO MAKE TECHNICAL CORRECTIONS.

Be It Enacted by the Legislature ¢f the State of Idaho:

SECTION 1. That Section 74-114, Idaho Code, be, and the same is hereby
amended to read as fellows:

74-114. ACCESS TO AIR QUALITY, WATER QUALITY AND HAZARDOUS WASTE
RECORDS —- PROTECTION OF TRADE SECRETS. (1} To the extent required by the
federal clean air act, the federal clean water act and the resource conser-—
vation and recovery act for state primacy over any delegated or authorized
programs, even if the record is otherwise exempt from disclosure under this
chapter, any person may inspect and copy:

(a) Air pollution emission data;

(b) The content of any title V operating permit;

{c} The name and address of any Idaho pollutant discharge elimination

system (IPDES) applicant or permittee;

(d) The content of any IPDES permit;

{e) IPDES permit applications, and information reguired to be submit-

ted by IPDES application forms, whether the information is submitted on

the application forms themselves or in any attachments used to supply
information required by the application forms;

(f} Effiuvent data or a standard or limitation, as defined in 40 CFR

2.302;

{g) The name and address of any applicant or permittee for a hazardous

waste treatment, storage, cr disposal facility permit pursuant to chap-

ter 44, title 39, Idaho Code; and

(¢h) Any other record required to be provided te or cobtained by the

department of environmental gqualiity pursuant to the federal clean air

act, the federal clean water act and the resource conservation and re-
covery act, and the implementing state statutes, federal regulations
and state rules, uniess the record is a trade secret. :

(2) For purpcses of this section, a record, or a portion of the recoxd,
is a "trade secret” if the information contained in the record is a trade se~
cret within the meaning of the Idaho trade secrets act, sections 48-801, et
seq., Idaho Code, including commercial or financial information which, if
disclosed, could cause substantial competitive harm to the person from whom
the record was obtained.

(3) Any record, or portion of a record, provided to or obtained by the
department of environmental quality and identified by the person providing
the record as a trade secret shall not be disclosed to the public and shall be
kept confidential according to the procedures established in this section.
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{4) Nothing in this section shall be construed as limiting the disclo-
sure of a trade secret by the department of environmental gquality:

{a) To any officexr, employee, or authorized representative of the state

or the United States, under a continuing claim of confidentiality, as

necessary to carry ocut the provisions of state or federal law, cor when
relevant to any proceeding thereunder;

(b) As determined necessary by the director of the department of en-

vironmental quality (under a continuing confidentiality claim) to pro-

tect the public health and safety from imminent and substantial endan-
germent;

{c) As required by state or federal law, including section 74-115(3),

Tdaho Code, under a continuing claim of confidentiality and subsection

{(1})+ of this section; or

(d) With the consent of the person from whom the record is obtained.

{5) It shall be the responsibility ¢f any person providing a record to
the department of environmental quality to give notice of the existence of a
trade secret on each page or other portion of information at the time of sub-
mittal, and such person shall have the burden of demonstrating that the in-
formation is a trade secret.

{6) Notwithstanding the time frames set forth in section 74-103 (1),
Idaho Code, when a request is made to the department of environmental quality
pursuant to the provisions of this chapter for the disclosure of information
for which a trade secret claim has been made, and the information has not
been demonstrated to be a trade secret to the satisfaction of the director
of the department of environmental quality, within three (3) working days of
receipt of the request for the disclosure of the information, the department
of environmental quality shall provide a written request for substantiation
to the person making the confidentiality ¢laim. A respense shall be submit-
ted to the department of envirommental quality by the person claiming the
trade secret protection within ten (10) working days after xreceipt of the
request for substantiation, or the information subject to the claim shalil be
disclosed without further notice. Upon receipt of a timely response to the
request for substantiation, the director of the department of environmental
guality shall determine whether the information is a trade secret subject to
protection.

(a) If it is determined that the information, or any portion of the

information, is a trade secret, within three (3) working days after re-

celpt of the response, the director of the department of envircnmental
quality shall notify the person requesting the information that the
request is denied pursuant to subsections #4-383(3) and (4} of section

74-103, Idahce Code.

(k) If it is determined that the information, or any portion of the

information, is not a trade secret and is, therefore, subject to dis-~

closure, within three (3) working davs after receipt of the response,
the director of the department of environmental quality shall inform
the person making the confidentiality claim of the determination, The
decision shall be a final agency action directly appealable, de novo, to
the district court of the county where the records or some part thereof
are lccated. An appeal contesting the decision of the director of the
department of envircnmental quality to release information claimed to
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be a trade secret shall be filed within ten (10) working days frxom the
date of receipt of the written notice of decision. The information
claimed to be a trade secret shall not be disclosed until the period
for appeal has expired with no appeal being taken, or a court order has
been issued finding that the information is not a trade secret and all
appeals of that order have been exhausted.

(7) In any appeal taken pursuant to this section, the court may award
reasonable costs and attorney's fees to the prevailing party if it finds the
claim of confidentiality or the decision of the director of the department of
environmental quality to provide reccords was frivolously pursued.

{8) The department of environmental quality shall adopt rules which in-
clude:

(a) Appropriate measures to safeguard and protect against improper

disciosure of trade secrets, including procedures to train all empioy-

ees on the proper handling of trade secrets; and

{b} Any other provisions necessary to carry out this section.

{9} As it relates to the depariment of environmental quality, or te
agents, contractors, or other representatives of the deparitment, the immu-
nity created in section 74-118, Idaheo Code, shall apply only when disclosure
of a trade secret is made consistent with this section.




STATEMENT OF PURPOSE

RS23978

Under the direction of the legislature, the Department of Environmental Quality (DEQ) is

seeking primacy over the National Pollutant Discharge Elimination System (NPDES) program

currently administered by the United States Environmental Protection Agency. The purpose of
this legislation is to amend the Idaho Public Records Law to ensure access to water quality records
and the protection of trade secrets associated with the federal clean water act and the new Idaho

Pollutant Discharge Elimination System (IPDES) program.

FISCAL NOTE

There is no fiscal impact to the state.

Contact:
John Tippets
Department of Environmental Quality
(208) 373-0240

Statement of Purpose / Fiscal Note S1238
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The status of each bill, resolution, proclamation, and memorial is updated when the offices of the Secretary of the
Senate and the Chief Clerk of the House publish the un-official daily journals and should not be deemed official,
The official bill actions are located in the final journal, which are maintained by the offices of the Secretary of the
Senate and the Chief Clerk of the House. The daily journals are published at the end of each legislative day.

Full Bill Information

Individual Links:
Bill Text
Statement of Purpose / Fiscal Note

51238 by RESOURCES AND ENVIRONMENT COMMITTEE

...............................................................

PUBLIC RECORDS - Amends existing law to authorize inspection and copying of certain
records relating to water quality.

02/02Introduced; read first time; referred to JR for Printing
02/03Reported Printed; referred to Resources & Environment
02/22Reported out of Committee with Do Pass Recommendation; Filed for second reading
02/23Read second time; filed for Third Reading
02/25Read third time in full - PASSED - 35-0-0
AYES -- Anthon, Bair, Bayer, Brackett, Buckner-Webb, Burgoyne, Davis,
Den Hartog, Guthrie, Hagedorn, Harris, Heider, Hill, Johnson, Jordan, Keough,
Lacey, Lakey, Lee, Lodge, Martin, McKenzie, Mortimer, Nonini, Nuxoll, Patrick, Rice,
Schmidt, Siddoway, Souza, Stennett, Thayn, Vick, Ward-Engelking, Winder
NAYS -- None
Absent and excused -- None
Floor Sponsor - Bayer
Title apvd - to House
02/26Received from the Senate, Filed for First Reading
Read First Time, Referred to Resources & Conservation
02/29Reported out of Committee, Returned to the Desk for re-referral
Referred to Environment, Energy, & Technology

03/09Reported out of Committee with Do Pass Recommendation,
Filed for Second Reading

03/10Read second time; Filed for Third Reading :
03/11U.C. to hold place on third reading calendar until Monday, March 14, 2016

03/14Read Third Time in Full - PASSED - 63-2-5
AYES -- Anderson, Andrus, Barbieri, Beyeler, Boyle, Burtenshaw, Chaney,
Cheatham, Chew, Clow, Collins, Crane, Dayley, DeMordaunt, Dixon, Erpelding,
Gannon, Gestrin, Gibbs, Harris, Hartgen, Hixon, Holtzclaw, Horman, Jordan
{Memmott), Kauffman, Kerby, King, Kloc, Loertscher, Luker, Malek, McCrostie,
McDonald, McMillan, Mendive, Miller, Monks, Moyle, Nate, Nielsen, Nye, Packer,
Palmer, Pence, Perry, Raybould, Redman, Romrell, Rubel, Rudolph, Rusche, Sims,
Smith, Thompson, Troy, Trujillo, VanOrden, Vander Woude, Wintrow, Wood,

http://legislature.idaho.gov/legislation/2016/S1238PrinterFriendly.htm ' 3/25/2016




Bill Status: S1238 Page 2 of 2

Youngblood, Mr. Speaker

NAYS -- Batt, Scott

Absent -- Anderst, Bateman, Bell, Shepherd, Wills
Floor Sponsor - Chaney

Title apvd - to Senate

03/15Returned From House Passed; referred to enrolling

Reported enrolled; signed by President; to House for signature of Speaker
03/16Received from Senate; Sighed by Speaker; Returned to Senate
03/17Reported signed by the Speaker & ordered delivered to Governor
03/18Reported delivered to Governor at 10:35 a.m. on 03/17/16

03/23Became law without Governor's signature on 03/23/16
Session Law Chapter
Effective:
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