
State of Idaho 

Department Of Environmental Quality 
Technical Guidance Committee 

ETPS Subcommittee Minutes 1 Thursday, February 21, 2013  

Extended Treatment Package System Subcommittee Meeting 

Minutes 

Thursday, February 21, 2013 

Department of Environmental Quality 

Conference Room C 

1410 N. Hilton 

Boise, Idaho 

TGC-ETPS ATTENDEES: 

 

Tyler Fortunati, R.E.H.S., On-Site Wastewater Coordinator, DEQ 

Bob Erickson, Senior Environmental Health Specialist, South Central Public Health District 

Ryan Spiers, Alternative Wastewater Systems, LLC 

David Loper, Environmental Health Director, Southwest District Health Department 

James Bell, Bio-Microbics, Inc.  

Raymond Keating, Environmental Health Specialist, Eastern Idaho Public Health District (via 

telephone and GoToMeeting) 

Jay Loveland, Senior Environmental Health Specialist, Panhandle Health District (via telephone 

and GoToMeeting) 

Brent Gee, Effluent Technologies, Inc. (via telephone and GoToMeeting) 

Kim Walker, Simple Septic Solutions, LLC (via telephone and GoToMeeting) 

 

GUESTS: 

 

Chas Ariss, P.E., Wastewater Engineering Manager, DEQ 

A.J. Maupin, P.E., Wastewater Program Engineering Lead, DEQ 

PaRee Godsill, Everlasting Extended Treatment, Inc. 

Kellye Eager, Environmental Health Director, Eastern Idaho Public Health Department (via 

telephone and GoToMeeting) 

Ed Schloss, Jet, Inc. (via telephone and GoToMeeting) 

Scott Hendrick, Norweco, Inc. (via telephone and GoToMeeting) 

Nathan Taylor, Environmental Health Supervisor, Eastern Idaho Public Health District (via 

telephone and GoToMeeting) 

Janette Young, Administrative Assistant, DEQ 

 

CALL TO ORDER/ROLL CALL: 

 

Meeting called to order at 9:15 a.m. 

Committee members and guests introduced themselves. 

 

MEETING MINUTES: 

 

January 17, 2013 Draft ETPS Subcommittee Minutes: Review, Amend, or Approve 

 

No public comment was received.  
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Motion: Bob Erickson moved to accept minutes as presented.  

 

Second: Ryan Spiers.  

 

Voice Vote: Motion carried unanimously. 

 

Minutes will post as final. See DEQ webpage and Appendix A. 

 

OPEN PUBLIC COMMENT PERIOD: This section of the meeting is open to the public to 

present information to the ETPS subcommittee that is not on the agenda. The ETPS 

subcommittee is not taking action on the information presented. 

 

No public comments were submitted during the allotted agenda timeframe. 

 

OLD BUSINESS: 

 

Update on Action Items from January 17, 2013 ETPS Subcommittee Meeting 

 

 Delivery of Real Estate Transaction Brochure  
The brochure is still being worked on by DEQ State Office Technical Publication 

Department and is not yet ready for distribution. Tyler Fortunati stated that as soon as 

the brochure is ready for distribution DEQ will get it out to the realtor and title 

company association as well as the health districts. 

 

Tyler Fortunati met with the Liaison Committee of the Land Title Association. This 

association represents approximately 95% of the Title companies in Idaho. This 

meeting occurred on February 8, 2013 for the purpose of seeking their input on how 

to make homeowners aware of the member agreement that is recorded to their 

property. The Liaison Committee recommended the following: 

 Work with the real estate commission to amend their forms regarding a 

structure’s sewer system to include an ETPS option. 

 Have the agreement specifically state that there are annual fees associated with 

it. 

 Include the O&M Entity’s contact information on the member agreement. 

 Try to develop a consistent format for the member agreement so it is 

recognizable to the title company agents. 

 

In the future Tyler plans to speak to or meet with some of the real estate associations 

when the brochure is ready for distribution. This is a more difficult task in that there 

are 20 or more associations of realtors around the State.  

 

David Loper suggested meeting with Home Inspectors or their association so they are 

capable of identifying when a home has an ETPS system installed.  
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 Review of sampling port information and design from Ohio and Bio-Microbics 
James Bell presented a review of sampling port information and design requirements 

from the State of Ohio and Bio-Microbics, Inc. James Bell’s presentation included the 

history of the Ohio Technical Committee and why they have the sampling port 

requirements. The requirements for the sampling port are linked to surface discharge 

units and NPDES permits.  

 

Bob Erickson asked James Bell if NSF requires that samples be pulled from a 

sampling port after the treatment unit. Bob Erickson noted that if this is what NSF is 

requiring for testing then Idaho should be too. If a service provider in Idaho is not 

sampling the effluent following NSF’s methods then the sample does not make sense.  

 

James Bell will provide photos and information on the NSF sampling procedures for 

review at the next subcommittee meeting.  

 

See Appendix B for the sampling port presentation. 

 

 Update from James Bell regarding nonprofits and their operations 
James Bell presented information provided by Bio-Microbics, Inc. legal counsel and 

financial staff regarding the legality of a nonprofit maintaining a balance related to its 

operations specified in the Articles of Incorporation and Bylaws (i.e., reserve fund for 

maintaining and sampling units where members have refused to pay). James Bell 

stated that a nonprofit incorporates as a nonprofit under Idaho Code but that they are 

looked at as a for-profit entity under the IRS tax code based on the opinion of Bio-

Microbics’ accountants. This means that there is no reason a Nonprofit Operation and 

Maintenance Entity cannot keep a reserve balance from year to year. See Appendix 

C for the information presented on this discussion. 

 

NEW BUSINESS: 

 

Review of two enforcement letters related to refusal of service 

 

 Letter 1 (and enclosure) – It Has Come to Our Attention 

This letter is designed to go out after the health district overseeing the O&M Entity 

receives verification in the annual report of those members refusing service for the 

ETPS units. Refusal of service can occur through several avenues (e.g., failure to pay 

annual dues, refusal of property access, etc.). This letter is meant to remind the 

property owner of their responsibilities and provides them with the contact 

information for their O&M Entity and service provider. The enclosure is an 

informational letter that was developed for the use by O&M Entities to provide to 

their members in annual statements. The enclosure provides educational information 

relating to the ETPS program including where an O&M member can find additional 

information about the program. The subcommittee provided some edits to this letter. 

See Appendix D for the edited version of this letter and the enclosure. 
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 Letter 2 – Voluntary Deadline to Comply 
There was discussion on whether DEQ or the health districts would issue these letters. 

Tyler Fortunati stated that there is an understanding that the health districts would 

want DEQ to perform the initial enforcement for this program, but that it is also 

expected that the health districts take over the enforcement at some point. The 

enforcement structure is something that will have to be worked out at a later date 

between DEQ and the health districts and is not something that the subcommittee 

should tackle. 

  

James Bell suggested including a copy of the septic permit for each member with 

Letter 2.  

 

Tyler Fortunati stated that if there is no response from the O&M member after the 

date provided in this letter the regulatory agency would issue a Notice of Violation 

(NOV) to that member. See Appendix E for the edited version of this letter. 

 

Motion:  James Bell moved for preliminary approval of both letters pending any 

future changes. 

 

Second:  Bob Erickson. 

 

Voice Vote:  Motion carried unanimously. 

 

11:10 AM   Break  

 

11:20 AM Meeting resumed. 

 

Review of Sections 4.10.4 and 4.10.6 of the Technical Guidance Manual (TGM) 

 

Reviewed and discussed edits to sections 4.10.4 and 4.10.6 of the TGM. These new additions 

were added to relay reporting and enforcement letter requirements in relation to Letters 1 and 

2 discussed earlier. 

 

David Loper requested that 4.10.4 relate to a specific subsection of section 4.10 of the TGM.  

 

There was discussion on best place to keep the enforcement letters for future reference once 

implemented in the program. David Loper and Tyler Fortunati agreed that they would best be 

provided through a DEQ program directive and not included in the TGM or the health 

district’s Subsurface Sewage Disposal Standard Operating Procedures manual. The reference 

of the enforcement letters in the SSD SOP will be amended to reference a DEQ program 

directive. 

 

See Appendix F for the amendments to section 4.10 of the TGM. 
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Motion:  Bob Erickson moved to table Section 4.10 for further review by the ETPS 

subcommittee. 

 

Second:  Ryan Spiers. 

 

Voice Vote:  Motion carried unanimously. 

 

The meeting was adjourned for lunch 

Lunch 12:10 - 1:10 p.m. 

 

Effluent Quality Testing Discussion (TSS, CBOD, and Total Nitrogen) 

 

Donna Archibald was unable to address the subcommittee. 

 

Tyler Fortunati presented on why the various effluent quality constituents are tested and the 

importance of testing these constituents to ensure proper ETPS unit operation. Total 

Suspended Solids (TSS) of 45 mg/l, Carbonaceous biochemical oxygen demand (CBOD) of 

40 mg/l and Total Nitrogen ( site specific) have been used as an indicator on how well the 

ETPS is functioning. Testing is done to check the functionality of the system and verify that 

the ETPS achieves the reductions that the manufacturer has claimed they can achieve and 

DEQ has approved the units to operate at. 

 

James Bell of Bio-Microbics, Inc., who has been a member of the Joint Council for 

Wastewater for NSF since 1992 and is currently the Vice-Chairmen on the Council, added 

some information on why NSF looks at TSS and BOD level in standard 40 certification.  

James Bell stated that TSS and BOD are evaluated for the reduction in drainfield area.  

 

Brent Gee relayed concern that Idaho is determining compliance on one grab sample when 

NSF is performing 6 months of consecutive sampling. Discussion was held on testing 

methods in the NSF lab setting versus units in the field. James Bell stated that the samples 

are pulled over 6 periods of 30 days each at NSF, and that these is also a weekly average 

during each period which is where the 40 mg/L BOD and 45 mg/L TSS are utilized. James 

Bell stated that it is critical for service providers to not waste time sampling a unit if they 

know it will not pass. Field indicators are useful for this and Massachusetts was provided as 

an example for utilizing turbidity, dissolved oxygen, and pH as indicators that the treatment 

unit is functioning properly. James Bell also cautioned that studies by George Hofelder 

indicate that pH and turbidity measurements alone are not adequate to measure the chemistry 

of the effluent from an ETPS and ensure adequate treatment has occurred. Bob Erickson 

stated that service providers should be trouble shooting units prior to testing. 

 

Scott Hendrick asked for clarification on the 90% passing level. Tyler Fortunati provided an 

explanation that at least 90% of the units in operation under an O&M Entity must meet or 

exceed the effluent quality standards of their septic permit or the O&M Entity is suspended 

until they can bring 90% of the units into compliance. 
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Discussion on different labs results for split samples ensued. 

 

Brent Gee shared his concern that he would like to see more manufacturer involvement with 

their service providers on how samples should be collected from their systems. Require that 

manufacturers visit systems and work with service providers to see how samples are done in 

the field.  

 

3:13 PM   Break  

 

3:27 PM Meeting resumed. 

 

Effluent Quality Testing Discussion (TSS, CBOD, and Total Nitrogen) (Continued) 

 

David Loper requested that DEQ determine what removal of those members refusing service 

(and placed into a regulatory track) from the 90/10 split would do for compliance rates, look 

at potentially lowering the 90% compliance rate to 80%  or 85%, and look into if there is a 

way to look at the lab variability in sampling results. 

 

Kim Walker asked if there is a way to tier the compliance standings for the O&M Entities 

such as in compliance, on warning, and out of compliance. 

 

Bob Erickson does not want to relax the limits any further than they already are. 

 

Tyler Fortunati stated that it is important that there is an element of the program that provides 

verification that the ETPS units are treating effluent to the levels claimed possible by the 

manufacturer and approved by DEQ. It is the subcommittee’s job to propose any changes to 

the current system. At this time there is no changes proposed to current methods of sampling 

or current TSS and CBOD5 compliance levels. This discussion will be resumed at the next 

meeting after the action items requested of DEQ by the subcommittee are discussed. See 

Appendix G for presentation on testing. 

 

NEXT MEETING: 

 

The next ETPS subcommittee meeting is scheduled to be on March 27, 2013 from 9:15 a.m. – 

4:30 p.m., at the DEQ State Office building. 

 

Motion: James Bell moved to adjourn the meeting. 

 

Second: David Loper. 

 

Voice Vote: Motion carried unanimously. 

 

Meeting adjourned at 3:55 pm 
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ETPS Parking Lot:  This is an area reserved for subcommittee meeting topics for future agendas. 

 How will existing O&M entities be handled 

 Variability of sampling results between labs 

 

List of Appendices 

 

Appendix A: 
January 17, 2013 Minutes FINAL 

 

Appendix B: 

Sampling Port Information 

 

Appendix C: 
Homeowners’ Associations Under IRC 501(c)(4). 501(c)(7) and 528 and 

HOA Taxes: What’s Exempt Under the 90-Percent Rule? 

 

Appendix D: 

Letter 1 with enclosure 

Refusal of Service for Extended Treatment Package Systems with enclosure of initial letter sent 

to Extended Treatment Package Systems Owner. 

 

Appendix E: 

Letter 2 

Voluntary Deadline to Comply with ETPS Maintenance and Effluent testing Requirements 

 

Appendix F: 

Sections 4.10.4 Annual Report and  

4.10.6 Member Refusal of Maintenance of Testing Requirements of the TGM 

 

Appendix G: 
ETPS Program Testing Requirements (PowerPoint slides) 
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Appendix A 
 

Extended Treatment Package System Subcommittee Meeting 

Minutes 

January 17, 2013 

Department of Environmental Quality 

Conference Room “C” 

1410 N. Hilton 

Boise, Idaho 

TGC-ETPS ATTENDEES: 

 

Tyler Fortunati, R.E.H.S., On-Site Wastewater Coordinator, DEQ 

Bob Erickson, Senior Environmental Health Specialist, South Central Public Health District 

Ryan Spiers, Alternative Wastewater Systems, LLC 

David Loper, Environmental Health Director, Southwest District Health Department 

James Bell, Bio-Microbics, Inc.  

Raymond Keating, Eastern Idaho Public Health District (via telephone and GoToMeeting) 

Jay Loveland, Senior Environmental Health Specialist, Panhandle Health District (via telephone 

and GoToMeeting) 

Brent Gee, Effluent Technologies, Inc. (via telephone and GoToMeeting) 

 

GUESTS: 

 

Barry Burnell, Water Quality Division Administrator, DEQ 

Chas Ariss, P.E., Wastewater Engineering Manager, DEQ 

PaRee Godsill, Everlasting Extended Treatment, Inc. 

Steve Wielang, Bedrock Excavation 

Kellye Eager, Environmental Health Director, Eastern Idaho Public Health Department (via 

telephone and GoToMeeting) 

Janette Young, Administrative Assistant, DEQ 

George Miles, P.E., Advanced Wastewater Engineering (via telephone and GoToMeeting) 

 

CALL TO ORDER/ROLL CALL: 

 

Meeting called to order at 9:15 a.m. 

Committee members and guests introduced themselves. 

 

MEETING MINUTES: 

 

December 12, 2012 Draft ETPS Subcommittee Minutes: Review, Amend, or Approve 

 

Motion: James Bell moved to accept minutes as presented.  

 

Second: Ryan Spiers.  
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Voice Vote: Motion carried unanimously. 

 

Minutes will post as final. See DEQ webpage and Appendix A. 

 

OPEN PUBLIC COMMENT PERIOD: This section of the meeting is open to the public to 

present information to the ETPS subcommittee that is not on the agenda. The ETPS 

subcommittee is not taking action on the information presented. 

 

No public comments were submitted during the allotted agenda timeframe. 

 

NEW BUSINESS: 

 

Review of Homeowner, Realtor, and Title Company Educational Brochure on 

Septic Systems and Real Estate Transactions  
 

Review and discussion of the brochure content was held at this time. Ray Keating stated 

that Eastern Idaho Public Health District did not perform mortgage surveys anymore. 

Tyler Fortunati clarified that several health districts do provide this service but it is not 

required of the health districts from DEQ. David Loper stated that mortgage surveys are 

offered by some Health Districts when they are requested by underwriters/lenders on 

FHA loans. David Loper stated that he would like DEQ to deliver the brochure to Realtor 

and Title Company Associations upon its editing by DEQ technical publications staff. 

Tyler Fortunati agreed to deliver the brochure to these associations as well as post it to 

DEQ’s website and provide the weblink to the health districts for posting on their own 

websites and for their printing of the document. 

 

Motion: Bob Erikson moved that the Homeowner, Realtor, and Title Company 

educational brochure should be finalized and put on DEQ’s and the health district’s 

websites and sent to title and real estate associations. 

 

Second: Ryan Spiers. 

 

Voice Vote: Motion Carried unanimously. See Appendix B 

 

Subcommittee Update on Requested Information from December 12, 2012 Meeting 

 

See Appendix C for the presentation given for the three following areas. 

 

 Review of Secretary of State Determination of Administratively Dissolved 

Standing of Nonprofit Entities 

 

Tyler Fortunati presented an overview of Administratively Dissolved standings of a 

nonprofit entity. This occurs if the corporation fails to submit an annual report to the 

Secretary of State. The entity has 10 years to reinstate along with a $30.00 fee and 
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paperwork. The entities do receive an annual reminder for submission of the annual 

report due date. The Secretary of State does not notify DEQ when a corporation has 

an Administratively Dissolved standing. The Administratively Dissolved status has 

no effect on the TGM requirements or the ability of the corporation to conduct 

business in the State of Idaho.  

 

 Review of Suspended Nonprofit O&M Entity Reporting, Testing, and 

Administration Status 

 

Tyler Fortunati presented the current status for suspended O& M Entities in relation 

to their submission of annual reports, performing annual testing of their membership, 

and their Secretary of State standing for administration status.  

 

 Review of Idaho Code 30-3 Important Points Related to Section 4.2 of the 

Technical Guidance Manual 
 

Tyler Fortunati presented an overview of Idaho Code 30-3. The information presented 

in this discussion was selected by Tyler based upon its relevance to current 

subcommittee discussions. Review of Idaho Code 30-3 was not a complete overview 

of the Code. Subcommittee members were provided with the web link to the entire 

Code for their review. Discussion surrounding several of the key points was held by 

the subcommittee. 

 

Review Proposed Additions to Section 4.2 Nonprofit Corporations of the Technical 

Guidance Manual Addressing O&M Entity Creation 
 

Tyler Fortunati reminded the committee that the presented format of this document 

represents the format developed at the last ETPS Subcommittee meeting and not the 

current TGM format. The finished document will be presented to the full TGM 

committee showing all changes that are proposed by the ETPS Subcommittee in relation 

to the current TGM format for section 4.2. The Subcommittee reviewed changes to 

proposed sections 4.2.1, 4.2.2, and 4.2.3. Jim Bell requested clarification on whether the 

nonprofit O&M would send amendments to their Articles of Incorporation and/or Bylaws 

to DEQ before sending them the Secretary of State or the other way around. Tyler 

Fortunati clarified that the DEQ would review and issue a letter of approval. The 

amendments would then be provided to the Secretary of State along with the letter from 

DEQ approving the proposed changes. Some minor modifications were made to the 

document by the Subcommittee. See Appendix D for the changes made to this document.  

 

10:50 Break 

 

11:00 Meeting resumed. 

 

Review Proposed Changes to Section 4.10 of the Technical Guidance Manual 

Addressing Extended Treatment Package Systems 
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Tyler Fortunati presented proposed changes to the current format of this section of the 

TGM for easier reading/understanding of the requirements. Changes were also 

proposed that expanded on the requirements surrounding annual reports and O&M 

suspensions as currently handled but not described within this section of the TGM. 

Changes and additions are in red and items struck out in green were kept but moved to a 

different section. Future changes to this section will build off of the proposed format of 

the document that comes out of this meeting. Tyler reminded the subcommittee that these 

and any other changes still need to go to the full Technical Guidance Committee and 

these changes may or may not be what becomes final. Committee reviewed changes that 

were highlighted in red and made a few minor additional suggestions. 

 

James Bell discussed sampling of effluent from an ETPS and will provide a copy of the 

Operator’s sampling protocol that his service providers use. James Bell stated that there 

are a few common issues with sampling that may affect the results of the sample 

including: 

1. Service providers do not get the sample bottles from the lab they are using so they 

do not have the necessary preservatives. 

2. Samples are not delivered to the lab in a timely fashion. 

3. The samples are not sufficiently covered in ice to maintain a 4º C temperature 

during transport to the lab. 

4. Operators do not know where to collect the sample from the ETPS. 

 

Discussion ensued that as stated in the proposed version of section 4.2 Non-Profit 

Corporations of the TGM, service providers should be trained and certified by 

manufacturer and yet there is not currently a mechanism in place to ensure this is the 

case. However, it is in the Service Provider and O&M Entity’s best interest to be sure that 

they are properly trained to insure that proper service and testing procedures are being 

followed. 

 

Bob Erickson questioned why DEQ would not want the annual report submitted to them 

from the O&M Entity. Tyler Fortunati clarified that currently the O&M Entities submit 

their annual reports to their local health district. The health district is the best location for 

this to occur due to the fact that DEQ does not maintain records of the septic permits 

associated with the annual reports. The health districts then report the status of the O&M 

Entities to DEQ after the review of the annual reports. If the O&M Entity results require 

suspension DEQ will issue the suspension to the O&M Entity and inform the health 

districts of the Entity’s status. If an Entity is suspended, the annual reports should go to 

both the health district and DEQ. The health districts receive the annual reports and DEQ 

relies on the health districts to review the reports since they maintain the permit records 

and inform DEQ of the Entities’ compliance status. 

 

 

 

Discussion was held regarding the fact that when members do not pay their annual fees it 

leaves the O&M Entity without the money necessary to perform the annual maintenance 

and testing for everyone. Failure to perform maintenance and annual testing counts 
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against the O&M Entity in the annual report and results in suspension if more than 10% 

do not pay. James Bell stated that O&M Entities need to set their fees annually, 

recognizing that they need to cover the costs of failed tests and re-testing fees and 

maintenance in addition to those that fail to pay their annual dues. 

 

 

The meeting was adjourned for lunch 

Lunch 12:00 - 1:00 p.m. 

 

 

Review Proposed Changes to Section 4.10 of the Technical Guidance Manual 

Addressing Extended Treatment Package Systems (Continued) 

 

George Miles addressed the subcommittee and would like the subcommittee to consider 

using operational permits as a possible alternative to the current nonprofit corporation 

structure. Tyler Fortunati explained that this would need legislative support and it would 

take roughly two years to go through the rule change process. In addition operational 

permits would not solve any of the issues surrounding the existing membership of the 

O&M Entities. David Loper stated that the ETPS Subcommittee had reviewed other 

possibilities in prior meetings and had made a decision to shore up the current nonprofit 

model and move forward rather than start all over. David Loper stressed that the health 

districts do not have the resources to be the administrative branch of the nonprofits in 

relation to tracking various service providers. In addition, the health districts do not want 

to be involved with homeowners not paying their O&M Entity and will not act as bill 

collectors for the O&M Entities. David Loper stated that the health districts are there for 

non-compliance, for example turning off blowers. 

 

Ray Keating asked why annual reports for the O&M Entities are submitted in July or 

every year instead of December. Discussion ensued on the rationale behind the required 

date for submission of annual reports from the O&M Entities to the health districts. There 

was support for changing the reporting date back to December 31
st
 of each year and 

support for maintaining it at the current July 31
st
 date. Tyler Fortunati polled the 

members of the ETPS Committee on whether to keep the dates the same or change them 

back to December 31
st
. The subcommittee voted with 5 in favor of keeping the report 

date the same and 2 in support to change the date to December 31
st
. The date was left the 

same in the proposed revision based upon the poll results. Tyler Fortunati will make a 

note to have the TGC discuss the timelines for a final decision on the reporting date. 

 

Discussion was held on how to handle medical waivers under the newly proposed section 

TGM section 4.10.4.2 Annual report Exemptions. There is no current verification process 

spelled out for this exemption. There was concern regarding the requirement of obtaining 

verification if someone is on long term medication that will prevent a unit from testing 

correctly. Tyler Fortunati clarified the intent was simply to obtain acknowledgement from 

a medical professional that the individual residing in the home was on long term medical 

care and not to obtain the diagnosis or specific prescription. The subcommittee accepted 

this approach. 
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David Loper suggested that the date for report submission deadlines be adjusted to 

August 31
st
.  

 

The subcommittee raised the issue of what prevents a suspended O&M Entity from 

forming a new O&M Entity to continue their business while leaving behind the 

suspended Entity. Tyler Fortunati stated that DEQ reviews all Articles of Incorporation 

and Bylaws for new O&M Entities so a mirror O&M Entity would be recognized and not 

approved. Tyler Fortunati pointed out that the new suggested requirement that a 

manufacturer representative must be on the board of the O&M Entity may not be able to 

be retroactively required with already approved O&M Entities. This will need to be 

discussed with the Attorney General’s office.  

 

There was discussion on whether there should be separate requirements for seasonal 

homes and full time residences. James Bell conveyed the procedures of startup, testing, 

and shutdown for seasonal homes in the Cape Cod area. Tyler Fortunati stated that Idaho 

does not view the two home types differently in relation to septic system permitting. 

Currently, there is no difference in the standards and requirements between seasonal 

homes and year-round homes with respect to ETPS.  

 

The subcommittee discussed making sure the ETPS installed has a readily accessible 

sampling port. James Bell discussed a sampling system that allowed samples from the 

ETPS system to flow directly into the laboratory sample bottle. James Bell will forward 

some information from Ohio and Bio-Microbics to DEQ on the sampling port designs. 

David Loper suggested developing a figure to indicate where the sample port should be 

installed in the effluent line after the aerobic treatment unit. See Appendix E for 

proposed changes to section 4.10 of the TGM. 

 

Discussion on How to Handle O&M Entity Members Refusing to Pay the Required 

Annual Dues to their O&M Entity   
 

Tyler Fortunati presented the following points regarding the current consequences to 

O&M Entity members that refuse to pay the annual dues assessed by their O&M Entity: 

 O&M Entity Liens the Member’s Property 

 O&M Entity is still Responsible to Perform Annual Maintenance and Testing 

 If Maintenance and Testing is not Performed and Reported the Associated 

Property Counts Against the 10% Malfunctioning Rate of the Entity 

 The Entity has the Option to: 

 Take the Member to Small Claims Court 

 May Result in the Following Consequences to Owner: 

 Pay Annual Dues 

 Pay Interest 

 Pay Court/Attorney Fees 

 No Regulatory Action 
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James Bell added that the O&M has the option of using collection agencies. Brent Gee 

stated that collection agencies typically retain 33% of whatever is collected resulting in 

the Entity losing that money. Tyler Fortunati clarified that it is the responsibility of the 

O&M Entity to bill the O&M membership for services provided by the service provider. 

Service providers should not be directly billing homeowners under the current system.  

 

James Bell described the situation in NC, MA and MN where there is one service 

provider servicing 80% of the units, and then the manufacturer needs to spend the rest of 

the time finding out who is servicing the remaining units. The manufacturer must attempt 

to contact the homeowners or utilize the health district to find out who is doing the 

servicing. If no service is being performed a letter from the Health District indicating 

non-compliance is sent by the health districts. However, enforcement is difficult. 

 

Tyler Fortunati reminded the subcommittee of the original letters presented during the 

first meeting that attempted to gain voluntary compliance from homeowners which could 

lead to dues being paid. This was proposed as a three letter approach to encourage 

voluntary compliance. The first letter was meant to be informative and explains the 

requirements to the homeowner regarding having an ETPS and the need for annual 

sampling and servicing if it is not being performed. If the non-compliance through non-

payment continues a second letter would be sent requesting that the homeowner comply 

with the service and testing requirements of their septic permit with information 

regarding legal issues if they do not comply, this letter would also contain a deadline for 

obtaining the necessary service and testing. A third letter in the form of a Notice of 

Violation (NOV) would follow after the deadline has passed and service and testing of 

the treatment unit has not occurred. These letters would be sent through the health 

districts assuming the health district had adequate information from the O&M Entity 

regarding the refusal to have the service and testing performed.  

 

David Loper indicated that most O&M’s were successful the first 2-3 years. After 

samples did not meet requirements and the O&M Entities and their members had 

additional costs of fixing them, they didn’t want to pay. David Loper also conveyed that 

the health districts would not be comfortable taking any initial enforcement lead with 

homeowners or O&M Entities. Tyler Fortunati stated that DEQ understands this and  

 

DEQ will need to discuss any enforcement action structure with the Environmental 

Working Group and health districts. 

 

Bob Erikson indicated that the Health Districts have very little power over the O&M 

Entities and homeowners. Some health districts have good relationships with the county 

prosecutor’s office, but others do not. Without their support enforcement would be tough. 

 

James Bell asked what to do if no one is talking care of the ETPS, including the 

manufacturer. James Bell asked if the health districts could issue a non-conforming 

system variance. Tyler Fortunati stated that non-conforming permits are only issued for 

replacement systems and likely would not apply in this situation. 
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David Loper solicited input from the O&M Entity board members present at the 

meeting regarding what they felt would help gain compliance from their membership. 

George Miles, Brent Gee, and PaRee Godsill all provided input that some form of 

assistance from the health districts or DEQ would be beneficial. It was suggested that the 

letters discussed earlier would be a good start and would be appreciated by the O&M 

Entities.  

 

The subcommittee tasked DEQ with developing draft letters to be utilized to gain 

compliance from homeowners. Three letters were asked for that included an informatory 

letter discussing the required responsibilities of the homeowners and provided contact 

information, a second letter that provided a voluntary deadline for homeowners to 

comply with their permit requirements, and a third letter that is in the form of an NOV. 

 

NEXT MEETING: 

 

The next ETPS subcommittee meeting is scheduled to be on February 21, 2013, 9:15 a.m. – 4:30 

p.m., at the DEQ State Office building. 

 

Motion: David Loper moved to adjourn the meeting. 

 

Second: Bob Erikson. 

 

Voice Vote: Motion carried unanimously. 

 

Meeting adjourned at 4:06 p.m. 

 

ETPS Parking Lot: This is an area reserved for subcommittee meeting topics for future agendas. 

 O&M notice to homeowner and health district regarding service refusal 

 Service refusal letter (health district to homeowners) 

 Testing requirements (TSS, CBOD5, and Total Nitrogen) 

 Variability of sampling results between labs 

 Annual reporting exemptions 
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Appendix B 
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Appendix C 

 

See the following attached pages for the PDF documents presented during this portion of the 

meeting. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



ETPS Subcommittee
Review of 

Nonprofit Tax AffectsNonprofit Tax Affects

February 21, 2013

1



Idaho Code 30‐3

• Defines how Nonprofit is Incorporatedp p

• Does not define how Nonprofit is classified 
per IRS Tax Codeper IRS Tax Code

2



IRS Tax Code 

Under IRS Tax Code the closest example to p
the Nonprofit Service Company is a 
Homeowners’ Association (HOA)( )

3



Homeowners’ Association

Under IRS Tax Code:

• IRC 501 c 4• IRC 501 c 4

• IRC 501 c 7

• Section 508

• For Profit Corporation

4



IRC 501 c 4

• Must operate for the benefit of the 
general public

• Must provide a community benefitp y

5



IRC 501 c 7

• Must operate like a social club

• HOA does not qualify if it owns or 
maintains residential property that is not 
part of the social or recreational areas or 
facilities

6



Section 528

• Enacted under Tax Reform Act of 1976 
to provide HOA with alternatives to IRCto provide HOA with alternatives to  IRC 
501 c 4 

• Exempts income tax on any dues or• Exempts income tax on any dues or 
assessments received from qualified 
HOA when used for maintenance orHOA when used for maintenance or 
improvements

7



528 Qualified HOA Requires
• Organized for maintenance and care of HOA• Organized for maintenance and care of HOA

• No part of net earnings of HOA inures any 
i t h h ld i di id lprivate shareholder or individual

• 60% or more of HOA gross income consists of 
amounts received from membership fees

• 90% or more of HOA expenditures for 
maintenance and care of association property

• 85% or more must be residences85% or more must be residences

8



Tax under Section 528

• Section 528 is not without taxation• Section 528 is not without taxation

• Sets maximum tax at 30% for HOA on 
I t t I b k dInterest Income on bank and reserve 
accounts and on nonexempt income

9



Questions

• Can a Non profit service entity qualify as a 
HOA under Section 528?HOA under Section 528?

• Are lab costs exempt under the 90% rule?

I th i ifi t diff b t• Is there a significant difference between a 
Non profit service entity than one that 

t F fit ti ioperators as a For profit corporation using a 
Non profit model?

10



Bottom Line

• Under the ETPS model for a Non profit Service• Under the ETPS model for a Non profit Service 
organization the entity will probably pay taxes 
as a For profit corporationas a For profit corporation

• So reserves can be carried forth to future 
years

11
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Appendix D 

April 15, 2013        [Certified Mail No.] 

[Name]  

[Address] 

[City, State] 

 

Re: Refusal of Service for Extended Treatment Package System 

 

Dear [Name], 

 

It has come to our attention that you have not had your extended treatment package system 

(ETPS) [maintained and/or tested] for this reporting year. The subject property is located at 

[address or legal description]. It is a requirement of the septic permit issued for your property 

that the ETPS unit has annual maintenance performed and the effluent quality tested through 

your Operation & Maintenance Entity (O&M Entity) and the O&M Entity’s associated Service 

Provider. According to our records your O&M Entity and Service Provider contacts are: 

 

O&M Entity: 

 

Entity Contact Name 

Entity Business Name 

Entity Address 

Phone Number 

 

Service Provider: 

 

SP Name 

SP Business 

SP Address 

Phone Number 

 

Your ETPS unit is under contract with this O&M Entity through a Member Agreement. that This 

agreement is recorded with the your County. your property is located within. to your property 

records. It is the homeowner’s responsibility to ensure the ETPS unit is provided with 

maintenance, and that the effluent quality discharged from the unit is tested annually. Failure to 

have annual maintenance performed and effluent quality tested for your ETPS unit may result in 

this department pursuing legal action against you forplaces you in violation of the Subsurface 

Sewage Disposal Rules.  failure to meet the responsibilities associated with your septic permit. 

Please work with your O&M Entity to schedule your annual maintenance and effluent quality 

testing. If you have any questions regarding your Member Agreement or the necessary 

requirements to schedule your maintenance and testing appointment please contact your O&M 

Entity. If you have questions concerning regulatory requirements regarding your ETPS system 

please contact [insert department name] at [insert phone number]. Your cooperation in meeting 

the requirements of your septic permit is appreciated. 

 

Sincerely, 

 

 

[Regulator Name] 

[Regulator Title] 
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c: [O&M Entity] 

 

enclosure 
Dear Extended Treatment Package System Owner, 
 
The Department of Environmental Quality (DEQ) would like to take this opportunity to provide some 
information about the treatment component of your septic system and remind you of the annual service 
and testing of the treatment unit that is vital to your systems overall functionality. The issuance of the 
septic permit for your property required a treatment component in order to install the drainfield. 
Without the septic permit the construction of buildings necessitating sewer connections on your 
property would not be possible. 
 
Treatment is required in areas that are designated as areas of concern. An area of concern may be 
designated because nutrient and/or pathogen contamination already exists within the designated area 
and has the potential to create a health risk.  Additionally the area may have shallow soil depths or types 
that do not support standard septic systems, and ground water or fractured bedrock is within 10 feet of 
the ground surface. Under these conditions the use of a standard septic system is not feasible due to the 
high probability of a health risk occurring or the soils are not capable of supporting standard wastewater 
strengths. 
 
Extended Treatment Package Systems provide pretreatment to your wastewater prior to its discharge to 
the drainfield portion of your septic system. These treatment units reduce waste strength and nutrients 
(particularly nitrogen) in wastewater. This allows a reduction in soil depths below your drainfield to 
ground water, bedrock, or unsuitable soils. In addition they allow a reduced square footage of the 
drainfield installation requirements for your property, which leads to less area of your property being 
restricted to uses that comply with the subsurface sewage disposal rules. 
 
In order for your drainfield to operate properly and to meet wastewater quality standards that help 
prevent environmental contamination and public health issues, annual service and wastewater quality 
testing must be performed on your treatment unit. The servicing and maintenance of your treatment 
unit ensures proper operation of the treatment system components. It is important that this is done by 
a service provider that has been trained to service the components of your treatment systems and has 
knowledge of the system operation. Additionally wastewater quality testing is necessary to ensure that 
the treatment system is discharging wastewater that complies with the septic system permit 
requirements in order to prevent public health issues and environmental contamination. 
 
Please work with your Operation and Maintenance Entity and Service Provider to ensure that annual 
servicing and testing of your treatment unit is scheduled. Protection of public health and the 
environment is a team effort. Your participation in this program is a critical aspect to its success and is a 
requirement of the septic system permit for your property. If you have any questions surrounding this 
program and its requirements please contact DEQ’s On-Site Wastewater Coordinator at 208-373-0140. 
Thank you for your participation and cooperation in this program. 
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Appendix E 

April 15, 2013     [Certified Letter No.] 

[Name] 

[Address] 

[City, State] 

 

Re: Voluntary Deadline to Comply with ETPS Maintenance and Effluent Testing 

Requirements 

 

Dear [Name], 

 

[Regulatory Agency Name] has been informed that you are refusing to meet your responsibility 

and requirements surrounding your extended treatment package system (ETPS). As described in 

this Department’s letter sent to you dated [insert letter 1 date] you are responsible for having 

annual maintenance performed on your ETPS unit and for annual testing of effluent quality 

discharged by the unit. Per IDAPA 58.01.03.002.04.a.i it is the responsibility of the property 

owner to treat and dispose of wastewater generated on their property in accordance with their 

subsurface sewage disposal permit.  

 

Your Operation & Maintenance (O&M) Entity isare responsible for reporting the completion of 

your unit’s annual maintenance and effluent quality testing to this Department annually. The 

results of the annual report maintenance and testing is are required to be submitted by your O&M 

Entity to this Department by July 31
st
 of each year. As of the issuance of this letter you are 

delinquent in meeting these requirements by [insert number of days past July 31
st
]. This 

Department is providing you a 30 day window to voluntarily meet the requirements and 

responsibilities of your septic permit (see enclosure). You have until [insert voluntary 

compliance date] to accomplish your required annual maintenance and effluent quality testing. 

After this date this Department may pursue legal actionissue a Notice of Violation against to you 

for failure to meet the requirements of IDAPA 58.01.03.002.04.a.i, 58.01.03.004.01, 

58.01.03.005.14, and 58.01.03.012.01-03. To view the requirements of these Rules please 

reference the Individual/Subsurface Sewage Disposal Rules located at 

http://www.deq.idaho.gov/water-quality/wastewater/septic-systems.aspx.  

 

Please contact your O&M Entity to schedule your required annual maintenance and testing of 

effluent quality.  

 

O&M Entity: 

 

Entity Contact Name 

Entity Business Name 

Entity Address 

Phone Number 

 

 

http://www.deq.idaho.gov/water-quality/wastewater/septic-systems.aspx
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Your O&M Entity will be required to report the status of the completion and compliance of these 

activities on [insert voluntary compliance date]. Your cooperation in meeting the requirements of 

your septic permit is appreciated. 

 

Sincerely, 

 

[Regulator Name] 

[Regulator Title] 

 

c: [O&M Entity]  

 

enclosure (septic permit) 
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Appendix F 
 

4.10.4 Annual Report 

The reporting period is from July 1 of the preceding year through June 30 of the reporting year. 

The Nonprofit O&M Entity shall meet the following annual reporting requirements for each 

member of the Entity: 

1. The Annual Report shall include the following items for each member of the Entity: 

a. A copy of all service records for the reporting period. 

b. A copy of all certified laboratory records for effluent sampling. 

c. A copy of each Chain-of-Custody record associated with each effluent sample. 

d. A current list of all members of the Nonprofit O&M Entity within the health district 

to which the Annual Report was submitted. 

i. The member list shall clearly identify the status of each member in regards to 

completion of Annual Reporting requirements. 

ii. If Annual Reporting requirements are not complete for any given member an 

explanation shall be included with that member’s records within the Annual 

Report. 

2. Annual Report Exemptions: 

a. A member may be exempt from effluent testing based on extreme medical conditions. 

i. The member’s record in the Annual Report must include a doctor’s note 

indicating that a resident of the property has been prescribed medication for the 

reporting period that will prevent the ETPS unit from testing correctly. 

ii. Annual service and maintenance on the member’s ETPS unit shall not be exempt 

due to medical conditions and record of annual service and maintenance shall still 

be submitted with the Annual Report. 

b. An O&M Entity may be exempt from reporting annual service and testing results for 

individual members if that member’s activities fall under section 4.10.6 of this 

manual. 

iii.i. The O&M Entity is still required to report the activities described under section 

4.10.6 of this manual for each member exempt from annual reporting through this 

section. 

3. The annual reporting process: 

a. The Annual Report shall be submitted by the Nonprofit O&M Entity no later than 

July 31 of each year for the preceding 12-month period to the local health district. 

i.The Nonprofit O&M Entity shall submit Annual Reports to each local health district 

that the Entity has member agreements within which shall only include reporting 

records for the member agreements within the local health district jurisdiction. 
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b. The local health district shall provide the Nonprofit O&M Entity a written response 

within 30 days of receipt of the Annual Report detailing the Entity’s compliance or 

non-compliance with their member’s septic permit requirements. 

i.All correspondence from the health districts to the Nonprofit O&M Entity regarding 

the Annual Report shall be copied to DEQ. 

4. Delinquent Annual Reports: 

a. If the Nonprofit O&M Entity does not submit the Annual Report by July 31 of the 

reporting year the local health district shall send the Entity a reminder letter providing 

a secondary deadline for report submission of August 31
st
 of the reporting year 

detailing the report requirements and that failure to submit the Annual Report by this 

date will result in the district forwarding a notice of non-report to DEQ for the 

suspension of the Nonprofit O&M Entity. 

All correspondence from the health district to the Nonprofit O&M Entity regarding delinquent 

Annual Reports shall be copied to DEQ. 

 

4.10.6 Member Refusal of Maintenance or Testing Requirements 

It is the responsibility of the individual O&M Entity members to ensure the O&M Entity is 

capable of performing the necessary annual maintenance and effluent testing required for their 

ETPS unit. Failure of an individual member to permit the O&M Entity from carrying out the 

required services, as designated within their member agreement, is considered a violation of 

IDAPA 58.01.03.012.01 Failure to Comply. The following activities from a homeowner towards 

their O&M Entity may be considered as refusal of service actions by a member, and may not be 

limited to: 

1. Refusal to allow annual maintenance or effluent quality testing (e.g., refusal to pay 

annual dues preventing the financial capability of service, denial of property access, etc.) 

2. Refusal to maintain the ETPS unit in operating condition (e.g., refusal to replace broken 

components, refusal to provide electricity to the unit, etc.) 

3. If the refusal of service continues through the Annual Reporting Period the O&M Entity 

shall substitute the following documents in the Annual Report for members refusing 

service: 

a. Copies of all correspondence and associated certified mail receipts documenting the 

property owner’s receipt of the correspondence regarding the refusal of service. 

i. Failure to include this documentation within the annual report will void the 

property owner’s exemption from the annual report and will count against the 

O&M Entity’s overall compliance rate. 
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4.10.6.2 

Upon receipt of an Annual Report that contains individual O&M Entity members exempt under 

section 4.10.6 of this guidance the reviewing regulatory authority and respective O&M Entity 

shall adhere to the following guidelines: 

1. The regulatory authority shall issue Letter 1 and the associated enclosure that is 

found within section 3.3.11 of the Idaho Subsurface Sewage Disposal Standard 

Operating Procedures (SSD SOP). 

i. This letter shall be sent to the property owner via certified mail and copied to 

the associated O&M Entity. 

ii. The O&M Entity shall provide notice to the regulatory authority and associated 

property owner 30 days after receipt of Letter 1 informing the regulatory 

authority of the property owner’s voluntary compliance status. 

2. If the property owner fails to voluntarily comply within the 30 day timeframe the 

regulatory authority shall issue Letter 2 found within section 3.3.11 of the SSD 

SOP. 

i. This letter shall be sent to the property owner via certified mail and copied to 

the associated O&M Entity. 

ii. The O&M Entity shall provide notice to the regulatory authority and associated 

property owner by the voluntary compliance date provided within Letter 2 

informing the regulatory authority of the property owner’s voluntary 

compliance status. 

3. If the property owner fails to voluntarily comply by the date provided in step 2 of 

this process the regulatory authority shall issue a Notice of Violation to the 

property owner and pursue legal action against the homeowner to ensure 

compliance with the property owner’s septic permit requirements in regards to the 

ETPS unit. 
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Appendix G 
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